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PREFACE, 



The purpose of this book is to give a brief and concise state- 
ment of the Organization, Jurisdiction, and Practice of the various 
courts of our national government. It is not intended to be a com- 
plete work in every detail ; but rather an elementary work for stu- 
dents in law schools, students in law offices and for young lawyers 
who have not received systematic instruction on this subject. 

The object of the chapter on the history of the United States 
is to remind the student of the circumstances as they existed at 
the time our government was formed — to recall the principal events 
in our historical development — so that the constitutional provisions 
may be interpreted in their true light. 

In stating the jurisdiction of the courts, I inserted a number 
of decisions of the Supreme Court. This seemed the best thing 
to do as the decisions reviewed the various statutes touching the 
points under consideration ; explained what provisions were 
repealed ; the reasons for such repeals ; and besides, they give us the 
law as it exists at the present time under the latest acts of Congress. 

In conclusion, I wish to state that a knowledge of this branch 
of the law is more necessary than ever before. The steady increase 
of litigation, arising from the rapid growth and reaching out of 
the business of the country, and the bringing of certain questions 
within Federal control, demands a thorough preparation on this 
subject. With this in view, I hope this little volume will enable 
beginners to learn more, work with greater advantage, and be bet- 
ter able to investigate the legal problems that may come to them in 
their practice. 

J. W. D. 
Ann Arbor, Michigan, 
March i, 1901. 
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CHAPTER I. 

INTRODUCTORY— HISTORICAL REVIEW. 

In order that a clear understanding may be had of this sub- 
ject, it is necessary to review briefly the early history of our coun- 
try, as such a review will fix in one's mind the conditions out of 
which our present government was formed. Our government is 
a thing of growth, and in reference to this growth, the history of 
the United States may be divided into periods, as follows : 

1. Period of Discovery and Exploration, 1492-1607. 

2. Colonial Period, 1607-1774. 

3. Provisional Period, 1774-1781. 

4. Confederative Period, 1 781 -1789. 

5. National Period, 1789 . 

We will now examine each period, in the order named, with 
the view of bringing out the principal events leading up to the 
establishment of our national government. 

1. Period of Discoyery and Exploration (1492-1607). 

During this period four leading nations acquired territory 
in North America. The Spanish explored the West Indies, Flor- 
ida and New Mexico, and claimed dominion over all the country 
northward to the Arctic Ocean. The French made* their first set- 
tlements in Acadia and Canada, and claimed the land southward 
from the St. Lawrence to the Gulf of Mexico. The English ex- 
plored the Atlantic coast at various points, and claimed that vast 
territory westward from the Atlantic to the Pacific. The Dutch 
settled in what is now New York and New Jersey, and claimed 
dominion over the territory lying between the Delaware and the 
Connecticut. To quote from Francis Parkman, an American his- 
torian, "Here lay the shaggy continent from Florida to the Pole, 
outstretched in savage slumber along the sea. On the bank of 
the James River was a nest of woe-begone Englishmen, a hand- 
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ful of fur traders at the mouth of the Hudson, and a few shiver- 
ing Frenchmen among the snowdrifts of Acadia; while, deep 
within the wild monotony of desolation, on the icy verge of the 
great northern river, Champlain upheld the banner of France over 
the rock of Quebec. These were the advance guard of civiliza- 
tion, the messengers of promise to a desert continent. Yet, not 
content with inevitable woes, they were rent by petty jeal- 
ousies and miserable quarrels, while each little fragment of rival 
nationalities, just able to keep its own wretched existence on a 
few square miles, begrudged to all the rest the smallest share in 
a domain which all the nations in Europe could not have sufficed 
to fill." 

The claims of these nations were based upon the right of 
discovery;^ and, on account of the overlapping of claims, much 
strife followed, which did not cease till England became the ruling 
nation in the New World. 

It is a rule that when a country acquires territory, by con- 
quest or purchase, the old laws remain till changed by the con- 
queror or purchaser ; but if an uninhabited territory is discov- 
ered, the laws of the discoverer become -mmediately the laws of 
the discovered country, so far as applicable. This is how the 
Common Law became the law of the Colonies, and this is the rea- 
son we find in some of the southern states, even at the present 
time, traces of the French and Spanish laws. 



2 . Colonial Period (1607-1774). 

After 1607, the English is the only nation that directly in- 
fluences the history of the United States. The English colonies 
were settled mainly by emigrants from Great Britain, yet it can- 
not be said that these colonies were on the best of terms with 
each other. The contiguous territory of the colonies and the dan- 
gers from outside rather forced them to ' come closer to each 
other. On the other hand, the political i:nd social organization 
of the different colonies, the sparseness of the population, and in- 
sufficient means of communication, did much to promote separate 
development. In other words, the necessities of their situation 
caused the colonies to act for themselves, and each colony, step 
by step, advanced toward the condition of a state. 

^Story Const. Law, Sec. 146-158; Contra, i Blackstone Comm. 107. 
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At various times efforts were made toward the formation of 
a union. These efforts may be enumerated and explained as fol- 
lows : (i) New England Confederacy, 1643; (2) Temporary Con- 
gress, 1690; (3) Plan of Union, 1754; (4) Stamp Act Congress, 
1765; and (5) Continental Congress, 1774. 

i). The New England Confederacy was a famous league in 
colonial times. The colonies of Massachusetts Bay, Plymouth, 
New Haven and Connecticut united for a common protection 
against the Indians, and the encroachments of the Dutch and 
French settlers. This union lasted about forty years. 

2). In 1690 the representatives of the New England col- 
onies and New York met at New York, lo arrange for an attack 
on Canada. Nothing came of it, but it shows how the colonies 
were acting together at this early time. 

3). The convention of 1754 was held at Albany, and the ob- 
ject was to deliberate on matters concerning the Indian tribes; 
but when that business had been disposed of, the delegates turned 
their attention to other matters. Franklin made a strong appeal 
for the better union of the colonies. He proposed that ihere 
should be a legislature elected by the different colonies to control 
their own affairs. This proposition, however, not only was re- 
ceived with no favor by the English Government, but was rejected 
by all the colonial legislatures, without exception. 

4). The Stamp Act Congress, in 1765, is the next notable 
meeting of the colonies. Eleven of the thirteen colonies met at 
New York, representatives being elected by the different col- 
onies. They met on an equal footing, and began the considera- 
tion of the union of the colonies. The strife with England over 
the right of Parliament to levy taxes on the colonies made 
them see that their deepest interests made their firm alliance 
an imperative necessity. This congress was the initial step toward 
American freedom. 

5). The Continental Congress met in 1774, and continued to 
meet pretty much all through the Revolutionary war. The con- 
flict between England and the colonies took the shape of a rev- 
olution, and the colonies were forced into a position apart from 
the rest of the world, and more into the status of a nation. The 
Continental Congress was a body of delegates from the different 
colonies, and had no legal standing whatever. Bancroft says 
they were not a confederacy, they were not a legislative or judi- 
cial body, but were simply committees from the various colonies. 
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to consider matters, without any means of enforcing their laws 
beyond a voluntary agreement. This First Continental Congress 
marks the beginning of the Provisional Period. 



3. ProTisional Period (1774-1781). 

The Provisional Period began in 1774, and practically covers 
the period of the Revolutionary war. The Continental Congress, 
in the name of the people of the United States of America, de- 
clared the colonies independent of Great Britain in 1776, and for 
years this body was the government of the United States. Dur- 
ing its existence its powers were never defined, yet by common 
consent, and the necessities of the case, it exercised the highest 
functions of a government — carried on war, issued currency, and 
made an alliance with France — all witnout any legal authority. 
From this state of affairs is seen the need the colonies had of 
some central form of government. In 1777, Congress sent down 
to the states the Articles of Confederation, to be approved by the 
various legislatures. Practically all the states adopted the articles 
in 1778. Delaware ratified in 1779, and Maryland in 1781. 

4. ConfederatiTe Period (1781-1789). 

During this period, the colonists made good the claim to be 
free and independent states. The government formed by the 
Articles of Confederation was avowedly a league of independent 
states. The articles were thirteen in number, and as to form re- 
sembled somewhat our present constitution. The articles proved 
very unsatisfactory. The Confederation had neither obedience at 
home nor credit nor respect abroad. The main defects in the 
Articles of Confederation may be summed up as follows : 

I.) The Confederation was tied down, or hindered, in legis- 
lation, by the need of the assent of nine states out of thirteen be- 
fore it could act on important matters. 

2). It was given authority to make laws on some subjects, 
but it had no power to compel obedience. 

3). It might enter into treaties and alliances, which the 
states and the people could disregard with impunity. 

4). It could apportion obligations among the states, but the 
recognition of the obligations depended upon the voluntary action 
of the states. 
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5). It could contract debts, but it could not provide the 
means for satisfying them. 

6). It had no power to levy taxes, regulate trade and com- 
merce, or compel uniformity. 

7). The judgments rendered in pursuance of its limited judi- 
cial authority were not respected by the states. 

8). It had no system of courts, in the full sense of the term. 

9). It had no executive except congress or its committees. 

The articles were practically a failure. Such a defective gov- 
ernment could not stand. Washington and the ablest men of that 
time felt that a stronger central government must be substituted. 
Although everyone desired a better government, it seemed hard 
to attain it. Commerce, the great factor in civilization, finally 
aroused the states to activity. 

Alexandria-Mt. Vernon Convention. (1785.) The first 
step, in the preliminaries to the Constitutional Convention, was 
the appointment of commissioners by Virginia and Maryland to 
draw a compact for the regulation of trade upon the Chesapeake 
Bay and the Potomac River. These commissioners met at Alex- 
andria, in March, 1785, and in the same month visited Mt. Ver- 
non, where they agreed, after consulting with Washington, to 
recommend a meeting of commissioners from all the states, to 
make arrangements, with the consent of congress, for the regu- 
lation of commerce. The state of Virginia now took up the mat- 
ter. 

Annapolis Convention. (1786.) A resolution was intro- 
duced by Mr. Madison into the Virginia legislature, and passed 
on the 2 1 St day of February, 1786, which appointed eight com- 
missioners, to meet commissioners appointed by the other states, 
at a time and place to be agreed upon, "to take into consideration 
the trade of the United States ; to examine the relative situation 
and trade of the states ; to consider how far a uniform system in 
their commercial regulations may be necessary to their common 
interest and their permanent harmony." This committee was 
directed to transmit copies of the resolution to the several states, 
with a letter requesting their concurrence, and proposing a time 
and place for the meeting. The time agreed upon was September, 
1786, and the place was Annapolis. Nine states appointed dele- 
gates, but those of five states only attended. Of course such a 
convention as this could do little but make recommendations. 
What it did do was to suggest a convention of delegates from all 
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the states, "to devise such further provisions as might appear to 
be necessary to render the Articles of the Federal Government 
adequate to the exigencies of the Union." It also proposed that 
whatever should be agreed upon by such a convention should be 
reported to Congress, and confirmed by the legislatures of all the 
states. As a result of the Annapolis Convention, Congress called 
the delegates of the several states to meet at Philadelphia, May, 
1787. The express purpose was to revise the Articles of Confed- 
eration. 

Philadelphia or Constitutional Convention. (1787.) 
On May 14, delegates from Virginia and Pennsylvania met, and 
adjourned from day to day, till the 25th, during which time dele- 
gates from other states made their appearance. On that day the 
convention was organized, by the election of George Washington 
as its chairman. On May 29, Edmond Randolph presented an 
outline of a constitution. Several other plans were considered. 
The convention labored without intermission till the 17th day of 
September, and on that day it closed its work by presenting a 
completed instrument, which, being subsequently ratified by the 
states, became the Constitution of the United States of America. 
According to the terms of the Constitution, it was to go into effect 
as soon as adopted by nine states. It was not till June 21st, 1788, 
that the ninth state ratified the constitution, and it became the 
charter of our National Government.^ On July 14, 1788, the Con- 
gress of the Confederacy, which was in session, referred the rati- 
fications received from the nine states to a committee, which re- 
ported a resolution for carrying the new government into effect. 
The place and time of meeting of the new Congress was finally 
fixed at New York, March 4, 1789. This brings us to the Nation- 
al Period. 



5. National Period (17 89 ). 

Our National Government dates from the operation of the 
Constitution. In fact, all its powers are derived from the Consti- 
tution. Judge Story, speaking of the Constitution, in the case of 

^In the case of Owings v. Speed, 5 Wheat. 420, (1820), Chief Justice 
Marshall held that the present Constitution of the United States did not 
commence its operation until the first Wednesday in March, 1789. and the 
provision in the Constitution that "No state shall make any law impairing 
the obligation of contracts" does not extend to a state law enacted before 
that day, and operating upon the rights of property vested before that 
time. 
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Martin v. Hunter, i Wheat. 304, (1816), said: "The Constitution 
is a grant of powers from the people of the United States to the 
Federal government, and the Federal government has no more 
power than is given in the Constitution. It was proper for the 
people to invest the general government with all the powers which 
they might deem proper and necessary; to extend or restrain 
these powers according to their own good pleasure, and to give 
them a paramount and supreme authority. The powers of the 
states remained unaltered and unimpaired, except so far as they 
were granted to the government of the United States. The gov- 
ernment of the United States can claim no powers which are not 
granted to it by the Constitution, and the powers actually granted 
must be such as are expressly given, or given by necessary impli- 
cation. The Constitution, like every other grant, is to have a 
reasonable construction, according to the import of its terms. The 
words are to be taken in their natural and obvious sense, and not 
in a sense unreasonably restricted or enlarged. The Constitution 
unavoidably deals in general language. It did not suit the pur- 
poses of the people, in framing this great charter of our liberties, 
to provide for minute specifications of its powers, or to declare 
the means by which those powers should be carried into execu- 
tion. It was foreseen that this would be a perilous and difficult, 
if not an impracticable, task. " The instrument was not intended to 
provide merely for the exigencies of a few years, but was to en- 
dure through a long lapse of ages, the events of which were 
locked up in the inscrutable purposes of Providence. It could 
not be foreseen what new changes and modifications of power 
might be indispensable to effectuate the general objects of the 
charter; and restrictions and specifications which, at the present, 
might seem salutary, might, in the end, prove the overthrow of 
the system itself. Hence its powers are expressed in general 
terms, leaving to the legislature, from time to time, to adopt its 
own means to effectuate legitimate objects, and to mould and 
model the exercise of its power, as its own wisdom and the pub- 
lic interests should require." 

The Constitution of the United States gave us a safe and 
lasting government. It has accomplished national unity consist- 
ent with local independence. A more extended discussion of the 
Constitution belongs to the branch of Constitutional Law, so wp 
will close the historical review at this point. 
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ORGANIZATION OF THE VARIOUS UNITED STATES COURTS. 

We live under a double form of government. We have a 
national government, with its legislative, executive and judicial 
departments. We have state governments, each state having its 
legislative, executive and judicial departments. We have organ- 
ized and established by Congress, acting under the authority of 
the Constitution of the United States, a complete system of courts, 
and we have organized by each state legislature, acting under the 
authority of the state constitution, a complete system of state 
courts. The two systems — national and state — work in harmony 
over the same territory, yet each is supreme within its own juris- 
diction. Over some questions the courts of the United , States 
have exclusive jurisdiction; over many questions the courts of the 
states have exclusive jurisdiction, and in a few instances there is 
a concurrent jurisdiction. It is our purpose to speak of the vari- 
ous United States courts, giving no attention to the state courts. 

The United States courts may be classified as follows : 



United 

States 

Courts. 



I. United States Senate. 



2. Federal Courts. 



3. Administrative Courts. 



4. Miscellaneous Courts. 



I 



1. Supreme Court. 

2. Circuit Courts of Appeals. 

3. Circuit Courts. 

4. District Courts. 

1. Court of Claims. 

2. Inter-State Commerce Commission. 

3. Court of Private Land Claims. 

1. Territorial Courts. 

2. Courts of the District of Columbia. 

3. Military Courts. 

4. Consular Courts. 

5. United States Commissioners Courts. 



It will be noticed from the outline that one branch — the Sen- 
ate — of our national legislative body is classified as a court. This 
is because it exercises a judicial power in cases of impeachment. 

The real judicial power of the Federal government is admin- 
istered, under existing laws, by four courts, viz., the Supreme Court, 
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Circuit Courts of Appeals, Circuit Courts, and District Courts. 
These four courts are generally called Federal Courts, and are em- 
powered to define the boundaries of the federal authority as dis- 
tinguished from the authority of the states. There are also vari- 
ous administrative tribunals, such as the Court of Claims, Inter- 
State Commerce Commission, and Court of Private Land Claims. 
There are also separate judicial systems provided by Congress 
for territories, and the District of Columbia. Thus we have Ter- 
ritorial courts, and courts of the District of Columbia. For of- 
fenses against the laws or usages of war. Congress has provided 
Military Courts; and for offenses committed in foreign countries 
by our citizens, we have Consular Courts. Congress has also pro- 
vided for the appointment by the District Courts of a number of 
discreet persons in each judicial district, for the purpose of exer- 
cising a certain judicial power. These persons are called United 
States Commissioners. We will now discuss the organization of 
each court, in the order given in the outline. 



UNITED STATES SENATE. 

In Greneral. 

The United States Senate is sometimes called a court. It 
may be properly called a court in impeachment cases, but that is 
all. 

The Constitution of the United States says that the House 
of Representatives shall have the sole power of impeachment, and 
that the Senate shall have the sole power to try all impeachments. 
To convict, there must be a concurrence of two-thirds of the 
members present, and, in case of conviction, judgment shall not 
extend further than removal from office, and a disqualification to 
hold and enjoy any office of honor, trust or profit under the 
United States ; but the party convicted shall nevertheless be liable 
and subject to indictment, trial, judgment and punishment, ac- 
cording to law. 

The President can pardon all offenses against the United 
States, except cases ^of impeachment. If the President were al- 
lowed to pardon in impeachment cases, there would be no way 
to reach the misconduct of his political friends who hold offices 
of public trust. 
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Why Tested in the Senate. 

It was proposed by some that the power to try impeachments 
should be vested in the Supreme Court. Others proposed that a 
new body be created for this purpose — a body that was in no way 
connected with the departments of government. Objection was 
made to the Supfeme Court, because its members are appointed 
by the President; also, because it is not a numerous body. Objec- 
tions were made to the forming of a new separate body, because 
it would be a sort of fourth department of government. After 
careful consideration, it was decided that the Senate was the only 
body sufficiently dignihed or independent to try cases of impeach- 
ment. 



Who May he Impeached. 

The President, Vice-President, and all civil officers of the 
United States, are subject to impeachment. Who are included in 
the phrase "all civil officers ?" According to this, private citizens 
cannot be impeached. State officers cannot be impeached by the 
Federal government, but they may be impeached by the state gov- 
ernment. Military and naval officers are exempt from impeach- 
ment, because they are not civil officers. 'Military and naval offi- 
cers are subject to trial and punishment according to the laws, 
rules and usages of war. Neither a senator nor a member of the 
House of Representatives can be impeached. The only remedy 
against a member of either house of Congress is to expel him, or, 
in some cases, refuse him admission. Generally, all civil officers 
commissioned by the President, including Federal judges, may be 
impeached. It is in dispute whether an officer can be impeached 
after the expiration of his term of office. It seems to be well set- 
tled that if an officer is charged with an offense, his resignation 
before trial will not divest the Senate of jurisdiction. 



What Offenses Are Impeachable. 

The offenses that are impeachable are, treason, bribery, and 
high crimes and misdemeanors. Treason and bribery are well 
defined terms, but the phrase "high crimes and misdemeanors" is 
very indefinite. But this phrase includes gross indecency, habitual 
drunkenness, profanity, obscenity, or a public speech which en- 
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courages insurrection. In fact, it includes any malfeasance or 
misfeasance. The power to determine what offenses are impeacn- 
able rests very much with Congress. The House of Representa- 
tives, before preparing articles of impeachment, will decide wheth- 
er the acts complained of constitute a high crime or misdemeanor. 
The Senate, in trying the case, will consider the same question. 
If, in the judgment of the Senate, the offense charged is not im- 
peachable, they will acquit ; otherwise, upon sufficient proof, and 
the concurrence of the necessary majority, they will convict; and 
in either case there is no other power which can review or reverse 
their decision. 



Practice in Impeachments. 

Charges are presented to the House of Representatives 
against an officer, either by the President, a private citizen, or a 
member of the House. The House then appoints a committee to 
consider the charges, and to report the same to the House. The 
accused may appear before this committee if he chooses, bui 
the committee can exclude him, if it so desires. If the 
committee determines that the accused should be impeached, 
it recommends a resolution to that effect. On the adop- 
tion of the resolution by the House, another committee is 
appointed, to state to the Senate that articles of impeachment will 
be presented in due time. The Senate then passes a resolution 
that the Senate take proper order in the case. Next, the articles, 
or charges are prepared by the House, and presented to the Sen- 
ate. The Senate then summons the party to appear before it, 
to answer the charges. If he does not appear, his default is re- 
corded, and the Senate proceeds ex parte in the trial of impeach- 
ment, in the same manner as if a plea of "not guilty" had been 
filed. If the accused appears, he proceeds very much in the same 
manner as he would in a suit at law. The House appoints a com- 
mittee to conduct the impeachment. The members of this com- 
mittee are usually members of the House, and are lawyers. The 
House can select outside counsel, if it so desires. The Senators 
preside a's the court, and are under oath or affirmation. At the 
conclusion of the evidence, and after both parties have been heard, 
the Senate proceeds to the consideration of the case. The debates 
are usually in secret, and it requires two-thirds of those present 
to convict. The presiding officer is ordinarily the Vice-President, 
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or, in his absence, the President pro tempore of the Senate. When 
the President of the United States is tried, the Chief Justice of 
the United States Supreme Court presides. The presiding officer 
on the trial may rule on all questions of evidence and incidental 
questions, which ruling shall stand as the judgment of the Sen- 
ate, unless some member of the Senate shall ask that a formal 
vote be taken thereon, in which case it shall be submitted to the 
Senate for decision ; or he may, at his option, in the first instance, 
submit any such c[uestion to a vote of the members of the Senate. 



Cases of Impeachment. 

In 1797, William Blount, a senator from Tennessee, was 
impeached for high crimes and misdemeanors. He was 
accused of having conspired to create and promote and set 
on foot, within the jurisdiction and territory of the United 
States, a military expedition against the territories of Spain in 
the Floridas and Louisiana, for the purpose of wresting the same 
from Spain, and of conquering the same for Great Britain, with 
which Spain was then at war. He was expelled from the Senate 
before his trial. At the trial, Blount's counsel claimed that their 
client was not then a senator, nor at the time of the offense 
charged a civil officer of the United States. Blount was acquit- 
ted.** 

The second impeachment was that of 'John Pickering, Dis- 

, trict Judge of New Hampshire, in 1803. The articles charged 

disobedience to the law in the course of proceedings on the part 

of the United States to condemn a ship. The defendant did not 

appear. He was convicted, and removed from office. 

The next was Samuel Chase, Justice of the Supreme Court, 
in 1803. He was charged with misconduct of office. He was ac- 
quitted. 

The next impeachment was that of J. H. Peck, District 
Judge of Missouri. This was in 1830-1831. He was acquitted. 
He was charged with abusing his high trust in a contempt case. 

S. H. Humphreys, District Judge of Tennessee, was im- 
peached in 1862. He was charged with inciting rebellion against 
the Constitution and government of the United States. He was 
convicted, and sentenced to removal and disqualification to hold 
any office. 

"Wharton's State Trials, 200-321. 
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The impeachment of President Johnson, in 1867, was the 
next. He was charged with a usurpation of power. He was 
acquitted. 

W. W. Belknap was impeached in 1876. He was charged 
with the acceptance of bribes. He was acquitted. 

For a full discussion of Impeachments under the authority 
of the United States, also under the authorities of the different 
states of the Union, see* 



SUPREME COURT. 
History. 

When the Colonies declared themselves free, they had, of 
course, their own local courts; and these courts dealt exclu- 
sively with local questions. There was no federal system of 
courts to deal with questions of national import. There were 
questions of admiralty, of prizes, piracies, and controversies be- 
tween the Colonies, and many similar questions, but no independ- 
ent tribunal to decide them permanently for all the Colonies. Un- 
der the Articles of Confederation, there was not much of an im- 
provement in this respect, although Art. IX. gave Congress a 
limited jurisdiction over those questions ; yet it remained for the 
Constitutional Convention to provide for a complete system of 
national courts. The constitutional provision gave us a Supreme 
Court, and it also gave Congress power to establish inferior fed- 
eral courts. But before the judicial system provided for by the 
Constitution could become operative, it had to be organized by 
Congress. As soon as the First Congress met, the Senate took up 
the matter of organizing the judiciary. A bill was presented to 
the Senate June 12, 1789. This bill met with considerable oppo- 
sition in both houses of Congress, but it finally passed, and became 
a law Suptember 24, 1789. This bill is known as the "Judiciary 
Act of 1789." It divided the United States into circuits and dis- 
tricts, and provided for the number of judges for the Supreme 
Court and other federal courts, also salaries, terms, and officers, 
and has remained in force without substantial change, save in 
the extension of the system as required by the growth of the na- 

"Story Const. Sec. 742-813 ; Johnson's Impeachment Trial ; Foster 
Const., Vol. I, pp. 505-713- 



14 UNITED STATES COURTS. 

tion.^ Its provisions are embodied in the Revised Statutes of the 
United States." 

Washington's signature to tlie Judiciary Act was hardly dry- 
before he sent to the Senate the names of -the persons appointed 
to the Supreme Court. On September 26, the appointments were 
confirmed, and our Supreme Court, the greatest court of modern 
times, entered upon its duties.^ 



Constitutional Provision. 

Section i, Ar.t. III., of the Constitution of the United States, 
provides as follows: "The Judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior 
courts as the Congress may from time to time ordain and 
establish." The Constitution says that the judicial power 
"shall be vested," not "may be vested." The language is 
inanifestly designed to be mandatory upon the legislature. 
Its obligatory force is so imperative that Congress could 
not, without a violation of its duty, have refused to carry it into 
operation. The judicial power must, therefore, be vested in some 
court, by Congress ; and to suppose that it was not an obligation 
binding on them, but might, at their pleasure, be omitted or de- 
clined, is to suppose that, under the sanction of the Constitution, 
they might defeat the Constitution itself. If Congress fails to 
perform its duties, there is no way by which you can compel such 
performance. The Supreme Court was established by the Consti- 
tution, but was organized by Congress. The inferior courts were 
established and organized by Congress. Under the constitutional 
provision, we have one Supreme Court. We can have no more 
than one. It was necessary to have only one Supreme Court. If 
there were more than one, there would be a conflict of decisions, 

''United States v. Holliday, 3 Wall. 407, (1865). 

"Chapters 1-21, Title XIII. 

'The creation of the Supreme Court was the greatest conception of 
the Constitution. Within its sphere it is absolute in authority. From its 
decisions there is no appeal. Its jurisdiction extends over states. It re- 
stricts congressional action to constitutional bounds. Its powers are lim- 
ited, and strictly defined. It cannot encroach upon the rights of the states, 
or abridge the privileges of local self-government. The judges are the 
sworn ministers of the Constitution, and are the high priests of Justice. 
Amenable to public opinion, they can be reached, in case of necessity, by 
impeachment by the Senate of the United States. History of Supreme 
Court, by H. L. Carson. 
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and the Constitution and laws would not receive the same inter- 
pretation. The Supreme Court being thus provided for by the 
Constitution, is largely independent of Congress. It can neither 
be abolished, nor stripped of any, part of its original jurisdiction, 
by any act of Congress. Congress has power to establish and or- 
ganize any number of inferior courts, or abolish them. So the 
jurisdiction of the Supreme Court — except so far as it is granted 
by the Constitution — is within the control of Congress, and may 
be enlarg^ed or restricted as that body may determine. The infer- 
ior courts depend wholly for their jurisdiction upon Congression- 
al legislation.^ 



Number of Justices. 

As was stated before, Congress passed a statute September 
24, 1789, usually called the "Judiciary Act," which contained 
provisions organizing the Supreme Court. Under this first 
organization, the Supreme Court consisted of a chief jus- 
tice, and five associate justices, any four of whom consti- 
tuted a quorum. The organization of the Supreme Court is now 
regulated by Chap. IX., Title XIII., of the Revised Statutes of 
the United States. There are a chief justice, and eight associate 
justices, any six of whom constitute a quorum.' The number of 
judges of the Supreme Court is left to the determination of Con- 
gress. The number may be indefinitely increased ; but, since a 
judge of this court cannot be lawfully legislated out of office, the 
number of judges cannot be diminished in any other way than 
providing that vacancies as they occur shall not be filled up, until 
the number of judges is reduced to a prescribed minimum. 



How Chosen. 

The justices are appointed by the President of the United 
States, by and with the advice and consent of the Senate, and 
they hold office for life, or during good behavior. When any 
judge of any court of the United States resigns his office, after 
having held his commission as such at least ten years, and 
having attained the age of seventy years, he shall during the 

'United States v. Hudson, 7 Cranch 32, (1812). 
"Rev. Stat., Sec. 673. 
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residue of his natural life receive the same salary which was Ly 
law payable to him at the time of his resignation. 

Salaries. 

The Chief Justice of the Supreme Court of the United States 
receives the sum of ten thousand five hundred dollars a year, and 
the associate justices thereof receive the sum of ten thousand dol- 
lars a year, each, to be paid monthly. '^^ 

« 

Order of Precedence. 

The associate justices have precedence according to the dates 
of their commissions ; or, when the commissions of two or more 
of them bear the same date, acccording to their ages. In case of 
a vacancy in the office of Chief Justice, or of his inability to per- 
form the duties and powers of his office, they shall devolve upon 
the associate justice who is next in precedence, until such dis- 
ability is removed, or another chief justice is appointed and duly 
qualified. ^^ 

Present Court. 

The members of the Supreme Court at the present time, in 
the order of precedence, and the circuits to which they are allotted, 
are as follows : 

Chief Justice — 

M. W. Fuller, allotted to the 4th circuit.^^ 

Associate Justices — 

J. M. Harlan, allotted to the 6th circuit. 
H. Gray, allotted to the ist circuit. 

D. J. Brewer, allotted to the 8th circuit. 
H. B. Brown, allotted to the 7th circuit. 
G. Shiras, allotted to the 3rd circuit. 

E. D. White, allotted to the 5th circuit. 

"Rev. Stat., Sec. 676. 

"Rev. Stat., Sees. 674-675. 

'-The different Chief Justices who have been appointed to the Supreme 
Court since its organization, with the dates of their appointments, are: 
John Jay, in 1789; John Rutledge, in 1795; Oliver Elsworth, in 1796; John 
Marshall, in 1801 ; R. B. Taney, in 1836; S. P. Chase, in 1864; M R 
Waite, in 1874; and M. W. Fuller, in 1888. 
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R. W. Peckham, allotted to the 2nd circuit. 
Jos. McKenna, allotted to the 9th circuit. 

Terms of Court. 

The Supreme Court has jurisdiction throughout the United 
States. Formerly there were two terms of court held each 
year at the seat of government, one on the first Monday of 
February, and the other on the first Monday of August. 
Now there is only one term each year, and the term begins 
on the second Monday of October, and continues in session 
till the following April or May, when the justices go to their 
allotted circuits. The Supreme Court may also hold adjourned 
or special terms. '^^ In case of a contagious or epidemic disease, 
a term may be held at another place than the seat of govern- 
ment.^* If at any session of the Supreme Court a quorum does 
not attend on the day appointed for holding it, the justices who 
do attend may adjourn the court from day to day until there is 
a quorum, or may adjourn without day. The justices attending 
at any term when less than a quorum is present may make all 
necessary orders touching any suit, proceeding or process pend- 
ing in or returned to the court, preparatory to the hearing, trial 
or decision thereof.^^ 

The justices of the Supreme Court while presiding are 
dressed in black gowns. They take their respective seats at 
twelve o'clock, noon, and adjourn at 4 p. m. 

Three-Fold Duty. 

The justices of the Supreme Court have a three-fold duty. 
They are members of the Supreme Court, justices of the Circuit 
Courts, and also presiding justices of the Courts of Appeals. 

Judges Cannot Practice Law. 

It shall not be lawful for any judge appointed under the 
authority of the United States to exercise the profession or to be 
engaged in the practice of the law.^" 

''Rev. Stat., Sees. 684-686. 
"Rev. Stat, Sec. 4799. 
'°Rev. Stat., Sees. 685-686. 
"Rev. Stat., Sec. 7I3- 
2 
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Officers. 

The officers of the court are: Reporter, Clerk, and Mar- 
shal. They are appointed by the court, and hold office during 
an unfixed period of time. The reporter shall cause the decisions 
of the Supreme Court made during his office to be printed and 
published within eight months after they are made. He shall 
be entitled to receive from the treasury an annual salary of 
four thousand five hundred dollars when his report of said 
decisions constitutes one volume, and an additional sum of twelve 
hundred dollars, when, by direction of the court, he causes to be 
printed and published in any year a second volume. The reporter 
is entitled to clerk hire, office rent, stationery, and contingent ex- 
penses.^' 

It is the duty of the Clerk to keep the records, enter prompt- 
ly the decrees, judgments and determinations of the court, issue 
its process, and perform the other acts required of him by tne 
law. He is required to give his personal attention to the duties 
of the office, and can hold or exercise no incompatible office, ap- 
pointment or employment. His salary is in the form of fees, and 
shall not exceed six thousand dollars a year.^* 

The Marshal is entitled to receive a salary at the rate of three 
thousand five hundred dollars a year. He shall attend the coun 
at its session; shall serve and execute all process and orders is- 
suing from it, or made by the Chief Justice, or any Associate Jus- 
tice, in pursuance of law, and shall take charge of all the prop- 
erty of the United States used by the court or its members.^" 

Attorney General. 

The Attorney General is to prosecute and conduct all suits 
in the Supreme Court in which the United States shall be con- 
cerned, and to give his advice and opinion upon questions 
of law, when required by the President or when requested 
by the heads of the departments, touching any matter which 
concerns their departments. He is a member of the Presi- 
dent's Cabinet, and receives a salary of ten thousand dollars a 

"Rev. Stat., Sees. 681-682. 
*'i Supp. Rev. Stat, 421. 
"Rev. Stat., Sec. 680. 
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year, payable monthly. He is appointed by the President, by and 
with the advice and consent of the Senate, and he holds office 
during the administration. He is the fourth in succession, after 
the Vice-President, to the office ,of President, in case of a 
vacancy.^" 

CIRCUIT COURTS OF APPEALS. 

These courts were created and organized by Congress in 
1891. The business of the Supreme Court was about four years 
behind, and to do away with this delay, to facilitate the prompt 
disposition of cases in the Supreme Court, and to relieve it from 
the oppressive burden of litigation, Congress, by the act of March 
3, 1891,^^ created nine Circuit Courts of Appeals, one in each cir- 
cuit. Each court consists of three judges, of whom two consti- 
tute a quorum. The regular Circuit Court of Appeals in each 
circuit consists of the Justice of the Supreme Court and two cir- 
cuit judges. 

Each Circuit Court of Appeals is a court of record with ap- 
pellate jurisdiction, and is not bound by decisions of circuit 
courts. 

In the case of Natl. Reg. Co. v. Am. Reg. Co., 3 U. S. App. 
340, (1892), the court said that "the decisions of the several Cir- 
cuit Courts, whenever pertinent, would be attentively considered 
by the Court of Appeals, but, because they are subject to appeal, 
and for other manifest reasons, it is not admissible for a court 
of review to accord them controlling efifect." And in the case of 
Am. Mtge. Co. v. Hopper, 29 U. S. App. 12, (1894), the court 
said that "the doctrine of stare decisis has not been applied to the 
decisions of Circuit Courts from which no appeal was taken." 

This court has power to establish rules, to adopt a seal, and 
prescribe the form of its writs and other process and procedure. 



Judges. 

The Chief Justice and the Associate Justices of the Supreme 
Court assigned to each circuit, the circuit judges of each circuit, 
and the district judges in each circuit, shall be competent to sit 
as judges of the Circuit Court of Appeals in their respective cir- 

'"Rev. Stat, i Supp., 487. 

='i Supp. Rev. Stat., pp. 901-905. 
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cuits. If a justice of the Supreme Court is present he shall pre- 
side; if not, the circuit judge, senior in commission, shall pre- 
side. The district judges may sit to make up the full court, when 
the Supreme Court justice and circuit judges are not sufficient. 
But no justice or judge shall sit on appeal from his own deci- 
sion.-- Three district judges may hold this court. 



How Chosen and Salaries. 

As the judges of this court are members of the other courts, 
namely : Supreme Court, Circuit and District, the question of how 
chosen, and the question of salaries, need not be restated here. 
However, judges attending the Circuit Court of Appeals at 
places other than where they reside, are allowed reasonable trav- 
eling expenses. 

Terms of Court. 

Terms of court are held in the several circuits as follows : 

First Circuit, at Boston, one term annually on the first 
Tuesday of October. 

Second Circuit, at New York, one term annually on the last 
Tuesday of October. 

Third Circuit, at Philadelphia, two terms annually on the 
first Tuesday in March and the third Tuesday in September. 

Fourth Circuit, at Richmond, three terms annually on the 
first Tuesday of February, first Tuesday of May, and first Tues- 
day of November. 

Fifth Circuit, at New Orleans, one term annually on the 
third Monday of November. 

Sixth Circuit, at Cincinnati, one term annually on the 
Tuesday after the first Monday of October. 

Seventh Circuit, at Chicago, one term annually on the first 
Monday in October. 

Eighth Circuit, at St. Louis, one term annually on the first 
Monday in December. At St. Paul, one term annually on the first 
Monday in May. 

^^26 U. S. Stat, 826-827; Amer. Constr. Co. v. Jacksonville Rv 148 
U. S. 372, (1893). 
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Ninth Circuit, at San Francisco, one term annually on the 
first Monday of October. Also, sessions may be held in other 
places in each circuit; each Court of Appeals can regulate this 
as necessity requires. 



Officers. 

The principal officers of each court are clerk, marshal, crier, 
bailiff and messenger.^" The duties of marshal are performed by 
the United States marshals in and for the districts where terms 
of said courts are held.^* 



CIRCUIT COURTS. 

Judicial Circuits. 

The territory of the United States is divided into nine parts 
called circuits. The circuits at the present time are made up of 
the following states and territories : 

First Circuit. Rhode, Island, Massachusetts, New Hamp- 
shire, and Maine. 

Second Circuit. Vermont, Connecticut, and New York. 

Third Circuit. Pennsylvania, New Jersey, and Delaware. 

Fourth Circuit. Maryland, Virginia, West Virginia, North 
Carolina, and South Carolina. 

Fifth Circuit. Florida, Georgia, Alabama, Mississippi, 
Louisiana, and Texas. 

Sixth Circuit. Ohio, Michigan, Kentucky, and Tennessee. 

Seventh Circuit^ Indiana, Illinois, and Wisconsin. 

Eighth Circuit. Colorado, Nebraska, Minnesota, Iowa, 
Missouri, Kansas, Arkansas, North Dakota, South Dakota, Wy- 
oming, Utah, and the territories of New Mexico and Oklahoma. 

Ninth Circuit. California, Nevada, Idaho, Washington, 
Montana, and the territories of Alaska and Arizona. 

At first there were only six circuits. This was under the 
Judiciary Act, but no circuit judges were appointeo. 

'=1 Supp. Rev. Stat., 901-905. 
"2 Supp. Rev. Stat., 40. 
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Judges. 

The judges who may hold the Circuit Court are: Justices of 
the Supreme Court, regular Circuit Court judges, and District 
judges. In the early history of our country no Circuit judges 
were appointed, as the business of the Circuit Courts was so little 
that the Supreme justices and the District judges could take care 
of it. By 1869, the business of the Circuit Courts had increased 
so much that Congress authorized the President to appoint one 
Circuit judge for each circuit to hear cases in the absence of the 
Supreme Court justice, and to sit with him when he desired such 
assistance. Subsequent acts increased the number of Circuit 
judges to two in several circuits where the btisiness of the court 
was excessive. And in 1891, to establish the Circuit Court of 
Appeals, an additional Circuit judge was appointed for each cir- 
cuit. So that in the second, third, fiffh, sixth, seventh, eighth, and 
ninth circuits there are now three Circuit judges to each circuit. 
In the first and fourth circuits, there are two for each circuit. 

The justices of the Supreme Court are members of the Cir- 
cuit Courts, and no commission is necessary to authorize such a 
justice to hold Circuit Court in the circuit to, which he is allotted. 

The Chief Justice and Associate Justices of the Supreme 
Court are allotted among the circuits by an order of the court, and 
a new allotment is made whenever it becomes necessary or con- 
venient by reason of the alteration of any circuit, or of the new 
appointment of a Chief Justice or Associate Justice, or otherwise. 
For the allotment at the present time see page 16. 

The Circuit Court may be held by the Circuit justice, or by 
the Circuit judges, or by the District judge sitting alone, or by any 
two of the said judges sitting together.^^ Every Circuit judge 
shall reside within his circuit. Although there are only nine cir- 
cuits, yet Circuit Court is generally held wherever a District 
Court is held. 

In case the judges hold court together, and the Supreme 
Court justice is present, he shall preside. If he is not present, 
then the judge oldest in commission shall preside. The two Cir- 
cuit judges may sit apart and hold court, or they may sit together 
and hold court, and in case there is a disagreement between them, 
the opinion of the judge older in commission shall prevail, or they 
may certify the case to a higher court. 

■"Rev. Stat., Sec. 609. 
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When the District judge holds a Circuit Court with either of 
the other judges, the judgment or decree in such cases shall be 
rendered in conformity with the opinion of the presiding justice 
or judge. It is the duty of the Chief Justice, and of each Associ- 
ate Justice of the Supreme Court, to attend at least one term of 
the Circuit Court in each district of the circuit to which he is 
alloted during every period of two years.^^ 

In the case of In re Neagle, 135 U. S. i, (1890), Justice 
Field, of the United States Supreme Court, was traveling in his 
circuit for the purpose of holding Circuit Court at different places 
in his circuit, and threats having been made against him by one, 
Judge Terry, the President authorized a deputy United ' States 
marshal, Mr. Neagle, to accompany Justice Field and protect him 
on his journey. At a certain point on the journey where Justice 
Field stopped for lunch, he was assaulted by Judge Terry, and in 
order to protect Justice Field, Neagle shot and killed Terry. 

In deciding this case, the Supreme Court said that the jus- 
tices of the Supreme Court were members of the Circuit Courts 
ever since the organization of the government, and that it was 
the duty of such justices to attend their circuits, and that they 
should be protected while making the rounds of their circuits. 

The justices may attend their circuits oftener if necessary. 
The justices may exchange circuits if advisable in certain cases. 



How Chosen. 

The judges of the Circuit Court are appointed by the Presi- 
dent by and with the advice and consent of the Senate, and they 
hold office during good behavior. 

Salaries, 

The judges of the Circuit Court each receive a salary of six 
thousand dollars per year, payable monthly. 

Terms of Court. 

The terms vary from two to four terms each year, also, 
there may be special or adjourned terms. 

'°Rev. Stat, Sec. 610 • 
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Officers. 

The officers of the Circuit Courts are Crier, Clerk, Marshal, 
and District Attorney. 

DISTRICT COURTS. 

Judicial Districts. 

The states and territories of the United States are divided 
into districts as follows: Alabama 3, Alaska i, Arizona 4, Arkan- 
sas 2, California 2, Colorado i, Connecticut i-, Delaware i, Florida 
2, Georgia 2, Idaho i, Illinois 2, Iowa 2, Indiana i, Indian Terri- 
tory 3, Kansas i, Kentucky i, Louisiana 2, Maine i, Maryland i, 
Massachusetts i, Michigan 2, Minnesota i, Mississippi 2, Mis- 
souri 2, Montana i, Nebraska i, Nevada i, New Hampshire i, 
New Jersey i, New Mexico 5, New Yar^ 3, North Carolina 2, 
North Dakota i, Ohio 2, Oklahoma 5, Oregon i, Rhode Island i, 
South Carolina 2, South Dakota i, Tennessee 3, Texas 3, Utah 
I, Pennsylvania 2, Vermont i, Virginia 2, Washington i, West 
Virginia i, Wisconsin 2, Wyoming i, Porto Rico i, Hawaii i. 

There are at present eighty-nine judicial districts, and it will 
be noticed that the districts are confined to state or territorial 
lines. Also, the districts do not break over the boundary lines of 
the circuits. 

Some of the districts are sub-divided into divisions. For in- 
stance, Michigan is divided into two districts, the Eastern District 
and the Western District. The Western District of Michigan is 
divided into two divisions — the Northern division and the South- 
ern division. This is true of many of the districts, and in many 
cases when a district is sub-divided, separate district judges are 
appointed for the divisions. 

Judges. 

With but few exceptions, a district judge is appointed for 
each district. Every judge must reside in the district for which 
he is appointed, and for offending against this provision, shall 
be deemed guilty of a high misdemeanor.^' 

"Rev. Stat., Sec. 551. 



ORGANIZATION., .25 

At first, under the Judiciary Act, the United States was 
divided into thirteen districts, and a district judge was appointed 
for each district. 

In a few instances, one judge is given charge over two dis- 
tricts. He may, also, hold Circuit Court alone, and he can sit as 
one of the judges of the Circuit Court of Appeals. 



Salaries. 

The salaries of the several judges of the District Courts of 
the United States are at the rate of five thousand dollars per an- 
num, and may be paid monthly.^^ 

How Chosen. 

The District judges are appointed by the President by and 
with the advice and consent of the Senate, and they hold office 
during good behavior. 

Terms of Court. 

There are from two to four terms of the District Court each 
year. Alsp, there may be special or adjourned terms. 

Officers. 

The officers of each District Court are Crier, District At- 
torney, Marshal, and Clerk. The Circuit and District courts have 
power to appoint criers for their courts, and such criers receive 
the sum of two dollars per day. District attorneys are appointed 
by the President by and with the advice and consent of the Sen- 
ate, and hold office for a term of four years. Their commissions 
cease and expire at the expiration of four years from their re- 
spective dates. Every district attorney, before entering upon his 
office, must be sworn to a faithful execution thereof. The Pres- 
ident may remove a district attorney, before his term of four 
years has expired, and appoint his successor, who must be con- 
firmed by the Senate. 

In Parsons v. United States, 167 U. S. 324, (1897), the 

'''26 U. S., Stat. 783- 
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Court said; "We are satisfied that the repeal of the Tenure of 
Office Act was again to concede to the President the power of 
removal if taken from hirri by the original Tenure of Office Act." 

It is the duty of every district attorney to prosecute all crimes- 
under the authority of the United States, and in all civil cases 
in which the United States is concerned. District Attorneys re- 
ceive a salary of from two thousand to five thousand dollars per 
year, depending upon the amount of work to be done in the dis- 
trict. This salary is to be paid monthly, and is to cover all services 
in the Circuit Courts of Appeals of their respective circuits.^" 

Marshals are appointed for a term of four years, and they re- 
ceive a salary of from two thousand to five thousand five hundred 
dollars per year, payable monthly.'"* It is the duty of the marshal 
of each district to attend the District and Circuit Courts, and 
to execute throughout the district all lawful precepts directed ta 
him, and issued under the authority of the United States, and he 
has power to command all necessary assistance in the execution 
of his duty. The marshals and their deputies have in each state 
the same powers in executing the laws of the United States as 
the sheriffs and their deputies in such state may have by law in 
executing the laws thereof.^^ 

The clerk is appointed by the Court, and is to attend the court 
and perform all duties required of him by law. He receives com- 
pensation in the' form of fees, which sum shall not exceed three 
thousand five hundred dollars per year. The clerk is appointed 
for an indefinite period, and must give bond for the faithful dis- 
charge of his duties. 



COURT OF CLAIMS. 

This is a national court with jurisdiction throughout rhe 
United States. It has jurisdiction of claims against the United 
States to a limited extent, depending upon the acts of Congress, 
and if Congress makes no provision, the only remedy is to ask 
Congress to appropriate money to satisfy the claim. 

The United States Court of Claims has no jurisdiction of 
claims against any particular state. Each state has a Court of 

'^"29 Stat, at Large, 140. '. 

'"29 Stat, at Large, 140-538. 
"Rev. Stat., Sees. 787-788. 



ORGANIZATION. 27 

Claims of its own to hear and determine claims against itself, and 
if any state fails to establish such a court, the claimant must seek 
his remedy in the state legislature. 

It is a rule of the common law that a state or nation cannot 
be sued in its own courts without its consent, but most states now 
have given their consent to be sued. 

In the case of Bonner v. United States, 9 Wall. 156, (1869), 
Justice Davis said: "Immunity from suit is an incident of sover- 
eignty, but the government of the United States, in a spirit of 
great liberality, waived that immunity in favor of those persons 
who had claims against it which were founded upon any law of 
Congress or regulation of an executive department, or upon any 
contract with it, express or implied, and gave the Court of Claims 
the power to hear and determine cases of this nature." 

Before this court was established, all claims against the 
United States were presented to Congress, but it was plainly seen 
that Congress or its committees could not investigate all those 
claims, and decide them properly. Under such a condition of 
things relief could not be given, and the only thing to be done 
was to establish a court. In 1855, Congress created a Court of 
Claims. A large amount of business is transacted by this Court, 
and it promotes justice much better than under the method of 
petitioning Congress. 



Judges. 

The Court of Claims consists of a chief justice and four 
judges. 

How Chosen. 

They are appointed by the President, by and with the advice 
and consent of the Senate, and hold office during good behavior. 

Salaries. 

Eacii receives a salary of four thousand five hundred dollars 
a year, to be paid monthly. 
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Terms. 

The court is to hold one annual session, at the city of Wash- 
ington, beginning the first Monday iii December and continuing 
as long as may be necessary for the prompt disposition of the 
businiess of the court, and any three judges of the Court of Claims 
constitute a quorum. 

Officers. 

The officers of this court are a Chief Clerk, Assistant Clerk, 
Bailiff, and a Messenger. The Chief Clerk receives a salary of 
three thousand dollars, the Assistant Clerk two thousand dollars, 
the Bailiff fifteen hundred dollars, and the Messenger eight hun- 
dred and forty dollars, per year, payable quarterly from the treas- 
ury.''^ 

Reports to Congress- 

On the first day of every December session of Congress, the 
clerk of the Court of Claims must transmit to Congress a full and 
complete staterhent of all judgments rendered by the court during 
the previous year, stating the amounts, parties, and nature of the 
claims. Also, at the end of every term of court, the clerk must 
transmit a copy of its decisions to the heads of departments, and 
to certain other officers named in the statute. 

Memlbers of Congress. 

Members of either house of Congress are not allowed to prac- 
tice in the Court of Claims. The reason for this is apparent. 

Jurisdiction. 

In Schillinger v. United States, 155 U. S. 163, (1894), the 
Court held that : "The United States cannot be sued in their courts 
without their consent, and in granting such consent, Congress has 
an absolute discretion to specify the cases and contingencies in 
which the liability of the government is submitted to the courts 

"^Rev. Stat., Sees. 707-708. 
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for judicial determination. Beyond the letter of such consent, the 
courts may not go, no matter how beneficial they may deem or in 
fact might be their possession of a larger jurisdiction over the 
liabilities of the government." 

Until the organization of the Court of Claims by the Act of 
February 24, 1855, C. 122, 10 Stat. 612, the only recourse of 
claimants was in an appeal to Congress. That act defines the 
claims which could be submitted to the Court of Claims for ad- 
judication as follows : 

"The said court shall hear and determine all claims founded 
upon any law of Congress, or upon any regulation of an execu- 
tive department, or upon any contract, express or implied, with 
the government of the United States, which may be suggested to 
it by a petition filed therein ; and also all claims which may be re- 
ferred to said court by either house of Congress." 

By the act of Alarch 3, 1863, C. 92, 12 Stat. 765, this addi- 
tional jurisdiction was given: 

"That the said court * * * shall also have jurisdiction 
of all set-offs, counter-claims, claims for damages, whether liquid- 
ated or unliquidated, or other demands whatsoever, on the part 
of the government against any person making claim against the 
government in said court." 

On March 3, 1887, 24 Stat. 505, C. 359, a new act was passed 
in reference to the jurisdiction of the court, its language being 
as follows : 

"The Court of Claims shall have jurisdiction to hear and 
determine the following matters : 

"First. All claims founded upon the constitution of the 
United States or any law of Congress, except for pensions, or 
upon any regulation of an executive department, or upon any con- 
tract, express or implied, with the government of the United 
States, or for damages, liquidated or unliquidated, in cases not 
sounding in tort, in respect of which claims the party would be 
entitled to redress against the United States either in a court of 
law, equity or admiralty if the United States were suable. 

Second. All set-offs, counter-claims, claims for damages, 
whether liquidated or unliquidated, or other demands whatso- 
ever on the part of the government of the United States, against 
any claimant against the government in said court." 

Under neither of these statutes had or has the Court of 
Claims any jurisdiction of claims against the government for 
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mere torts; some element of contractual liability must lie at the 
foundation of every action. 

In the case of Gibbons v. United States, 8 Wall. 269, (1868), 
where the plaintiff tried to hold the United States liable for the 
refusal of a quartermaster to receive certain grain purchased by 
3uch officer, Justice Miller said: "The government is liable for 
contracts entered into by it; but it is not liable for the unauthor- 
ized acts of its officer, those acts being in themselves torts. No 
government has ever held itself liable to individuals for the mis- 
feasance, laches, or unauthorized exercise of power by its of- 
ficers and agents. It does not undertake to guarantee to any 
person the fidelity of any of the officers or agents whom it em- 
ploys, since that would involve it in all its operations in endless 
embarrassments and difficulties and losses, which would be sub- 
versive of the public interests." 

In Dennison v. United States, 168 U. S. 241, (1897), the 
plaintiff petitioned the court for thirty-five thousand dollars for 
.services rendered as supervisor of elections. The Court of 
Claims disallowed about five thousand dollars of this large sum. 
Dennison appealed to the Supreme Court. The Supreme Court 
affirmed the decision of the Court of Claims, and said, that to en- 
title a supervisor to a valid claim against the government he must 
make it appear that the services performed were required by the 
letter of the statute, or were such as were actually and necessar- 
ily performed in the proper execution of the duties therein pre- 
scribed. If the services are only performed for his own conven- 
ience, or are manifestly unnecessary or useless — even if they be 
such as he judges proper for himself — they cannot be made the 
basis of a claim against the government. 

In the case of McElrath v. United States, 12 Ct. CI. 312, 
(1876), the plaintiff, an officer of the marines, filed a petition in 
the Court of Claims for back pay to the amount of $7,000. The 
United States pleaded the general issue and filed a counter-claim 
for $6,000. The court decided in favor of the United States. 
The petitioner then took the case to the Supreme Court, claiming 
that the judgment against him was in conflict with the Seventh 
Amendment to the Constitution of the United States, which 
amendment provides as follows : "In suits at common law, where 
the value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved." The Supreme Court held that 
the Seventh Amendment is confined to suits at common law, and 
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does not extend to suits against the government. Suits against 
the government are not suits at common law. By the theory of 
the common law the sovereign is not liable to suit. The right of 
suit against the government is a grant, and one of the conditions 
of the grant is that the government may set up and recover on 
counter-claims against the suitor. 

The court has jurisdiction of all claims for the proceeds of 
captured or abandoned property, as provided by the act of 
March 12, 1863, or by the act of July 2, 1864. These acts re- 
ferred to claims arising out of the war.'^ 

The act of May 9, 1866, 14 Stat. 44, gave the court jurisdic- 
tion of the claim of any paymaster, quartermaster, commissary of 
subsistence, or other disbursing officer of the United States, or 
of his administrators or executors, for relief from responsibility 
on account of capture or otherwise, while in the line of his duty, 
of government funds, vouchers, records, or papers in his charge, 
and for which such officer was and is held responsible.^* 

The act of March 3, 1883, the "Bowman Act," provided that 
claims pending before committees of Congress or executive de- 
partments might be referred to the Court of Claims for exam- 
ination, and that the facts found, without judgment being en- 
tered, should be reported to the committee or department re- 
spectively.^^ 

A claim is barred within the meaning of this act if it has 
been considered and rejected by the department having jurisdic- 
tion thereof, and is barred by the statute of limitations.^' 

The act of Jan. 20, 1885, authorized the Court of Claims to 
examine the French spoliation claims, upon petition of the claim- 
ants, and to report their finding without binding either the claim- 
ant or Congress. This act was amended in 1891.^'' 

These spoliations were committed by French war vessels 
and privateers in pursuance of governmental orders, inspired by 
alleged violations of the treaty of 1778 by the United States, and 
extended from about 1796 to 1801. The United States author- 
ized retaliatory measures in 1798, and according to our Supreme 
Court, war existed between the two countries. Napoleon, hav- 

='Rev Stat., Sec. 1059; Haycraft v. United States, 22 Wall. 81, (1874). 
"Glenn v. United States, 4 Ct. CI. 501, (1868). 
'^'i Supp. Rev. Stat., 403. 

'"Allen V. United States, 2-; Ct. CI. 89, (1892). 

"i Supp. Rev. Stat., Sees. 471-925; Field v. United States, 27 Ct. CI. 
224, (1892). 
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ing succeeded to the Directory, made a treaty with the United 
States by which the respective pretensions of the two nations 
were abandoned. The claimants insisted that this proceeding was 
a trading off of their claims against France for a national con- 
sideration, and that their own government became liable therefor, 
and the Court of Claims so advised Congress. Congress acted 
upon the advice of the court, and authorized all citizens of the 
United States, or their legal representatives, to present to the 
Court of Claims valid claims which they had against France for 
spoliations of property on the high seas prior tO' 1801. 

The act of March 3, 1891, gave the Court of Claims author- 
ity to adjudicate claims for Indian depredations accruing since 
July I, 1865.=^ 

This act gave the court jurisdiction and authority to inquire 
into and finally adjudicate all claims for property of citizens of 
the United States taken or destroyed by Indians belonging to 
any band, tribe, or nation in amity with the United States, with- 
out just cause or provocation on the part of the owner or agent 
in charge, and not returned or paid for. 

Every specific assignment, in whatever form, of any claim 
against the United States, under a statute or treaty, whether to 
be presented to one of the executive departments, or to be pros- 
ecuted in the Court of Claims, is void, unless assented to by the 
United States.'^ 

It has jurisdiction over cases growing out of patents.*" 

The court has no jurisdiction of matters in equity; but since 
the passage of the act of March 3, 1887, known as the "Tucker 
Act," the Court of Claims has been clothed with equity powers 
sufficient to deal with the question of the reformation of a con- 
tract, so as to effectuate the full intention of the parties.*^ 

In United States v. Bliss, 172 U. S. 321, (1899), Justice 
Brewer said : "The claimant's right is not measured by equit- 
able considerations, but by the language of the statute. Beyond 
the statute the court cannot go. If equitably the claimant is en- 
titled to more compensation, it must be sought by direct appro- 
priation or further legislation of Congress. 

''i Supp. Rev.- Stat., 913 ; McKenzie v. United States, 34 Ct. CI. 278.. 
(1899) ; United States v. Gorham, 165 U. S. 316, (1897). 
""Ball V. Halsell, 161 U. S. 72, (1896). 
"United States v. Palmer, 128 U. S. 262, (1888). 
"South B. Iron Works v. United States, 34 Ct. CI. 174, (1899). 
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The court has no jurisdiction to try cases growing out of 
the appropriation of property by the army and navy not author- 
ized by contract.*^ 

A claim for property accidentally destroyed in the bombard- 
ment and burning of a town, by the naval forces of the United 
States, is not of itself within the jurisdiction of the Court of 
Claims, inasmuch as the claim is not one "founded upon any law 
of Congress, or upon any regulation of an executive department, 
or upon any contract, express or implied, with the government of 
the United States."*^ 

The court has no jurisdiction over the revenue laws. The 
case of Nichols v. United States, 7 Wall, 122, (1868), held: 
"Cases arising under the Revenue Laws are not within the juris- 
diction of the Court of Claims. The prompt collection of the 
revenue, and its faithful application, is one of the most vital 
duties of the government. A policy to allow revenue questions 
to be dragged through the Court of Claims would be disastrous 
to the finances of the country." 

The court has no jurisdiction growing out of a treaty.*'' 

Concurrent Jurisdiction. 

The District Courts have concurrent jurisdiction with the 
Court of Claims where the claim does not exceed one thousand 
dollars, and the Circuit Courts have concurrent jurisdiction 
where the amount exceeds one thousand dollars, but does not 
exceed ten thousand dollars. 

In addition to the above classes of cases, other claims of 
minor importance are placed within the jurisdiction of the court 
by special acts of Congress. These special acts are readily found 
by referring to the United States Statutes. 

Who May Sue in Court of Claims. 

As a rule our citizens, natural persons or corporations, can 
sue in the Court of Claims providing the subject matter falls 
within the jurisdiction of the court; but aliens can not sue unless 
our citizens are allowed a similar privilege by the foreign gov- 

*-United States v. Winchester, 163 U. S. 244, (1896). 

"Perrin >■. United States, 12 Wall. 31S, (1870). 

"Gt West Co. V. United States, 112 U. S. 193, (1884). 
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ernments. Great Britain, France, Belgium, Italy, Prussia, Spain 
and Switzerland allow our citizens to prosecute suits against 
their governments, and hence, an alien owing allegiance to any 
of thest governments, may maintain an action in the Court of 
Claims, in any of those cases where the court would have juris- 
diction if a citizen was the claimant.*^ 



Procedure. 

The Court of Claims has authority to establish rules for its 
practice ; to punish for contempt ; appoint commissioners ; and to 
make all regulations necessary for the -proper performance of its 
duties. 

Suit is begun by filing a petition ; said petition must contain 
the names of the parties, nature of the claim, and upon what 
such claim is based. 

The general rules of common law pleading are to be ob- 
served in the Court of Claims, although the exact rules of special 
pleading are not . required. The substance will control rather 
than forms and technicalities. The common law rules of evidence 
apply unless a different rule is prescribed by statute.*® 

Forfeiture of Claims. 

Any person who practices fraud upon the United States in 
the prosecution of a claim, forfeits the same to the government. 

Appeals. 

An appeal to the Supreme Court is allowed, on behalf of 
the United States, from all judgments of the Court of Claims 
adverse to the United States, and on behalf of the plaintiff in 
any case where the amount in controversy exceeds three thou- 
sand dollars, or where his claim is forfeited to the United States, 
by the judgment of the court.*' 

\ 

Jury Trials. 

A person is not entitled to a jury trial in the Court of Claims 
unless Congress sees fit to grant such trial. The issues of law as 
well as of fact must be tried by the court, and the provisions of 

"United States v. O'Keefe, ii Wall. 178, (1870). 
"Peirce v. United States, i Ct. CI. 19S, (1865). 
'"Sanborn v. United States, 27 Ct. CI. 485, (1892). 
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the statute, although not providing for a jury trial, have been held 
to be constitutional. 

Barment of Claims. 

Every claim against the United States cognizable by tne 
Court of Claims is barred unless the petition for such claim is 
filed in the court within six years after the claim first accrues, 
but barred claims are sometimes paid by action of Congress.*** 

Right of Petition. 

The creation of a Court of Claims does not prevent a person 
from applying to Congress. He can still do this, as the right to 
petition Congress is guaranteed by the Constitution of the United 
States. 

INTERSTATE COMMERCE COMMISSION. 

Art. I, Sec. 8, of the Constitution of the United States, gives 
to Congress the power "to regulate commerce with foreign 
nations and among the several states and with the Indian tribes," 
and acting by authority of this constitutional provision. Congress 
passed the Interstate Commerce Act, Feb. 4, 1887, and the act 
went into effect on April 5, of the same year. 



Judges. 

This court consists of five commissioners, who are appointed 
by the President, by and with the advice and consent of the Sen- 
ate, and they hold office for six years. Not more than three of 
the commissioners are to be appointed from the same political 
party. 

Terms. 

The principal office of the commission is in the city of Wash- 
ington, where its general sessions are held, but the commission 
may hold special sessions in any part of the United States. 

■"Rev. Stat., Sec. 1069; Waddell v. United States, 25 Ct. CI. 323, 
(1890); Curtis V. United States, 34 Ct. CI. i, (1899). 
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Salaries. 

Each commissioner receives an annual salary of seven thou- 
sand five hundred dollars. 



Officers. 

The commission appoints a Secretary, who receives an an- 
nual salary of three thousand five hundred dollars. Also, the 
commission has authority to employ and fix the compensation of 
such other employees as it may find necessary to the proper per- 
formance of its duties. 



Conduct of Business. 

The commission may conduct its proceedings in such man- 
ner as will best conduce to the proper dispatch of business and 
to tne ends of justice. A majority of the commission constitutes 
a quorum, but no commissioner shall participate in any hearing 
or proceeding in which he has any pecuniary interest. 

Jurisdiction. 

The commission has jurisdiction over all common carriers 
engaged in the transportation of passengers or property wholly 
by railroad or partly by railroad and partly by water, when both 
are used under a common control, management, or arrangement 
for a continuous carriage or shipment, between states or states 
and territories; between states or territories and the District of 
Columbia; between places in the United States and any adjacent 
foreign country; between places in the United States when any 
part of the transportation is through an adjacent foreign coun- 
try; and to transportation of property from any place in the 
United States to a foreign country which is carried from such 
place to a port of transshipment, and to property shipped from 
a foreign country to any place in the United States, and carried 
to such place from a port of entry, either in the United States 
or an adjacent foreign country. 

The act does not apply to the transportation of persons or 
property wholly within a state and not shipped to or from a for- 
eign country. It extends to bridges and ferries used in con- 
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nection with any railroad, and all charges for service rendered 
in connection therewith are to be reasonable and just. Giving 
preference to persons, localities or distance is unlawful. Also, 
the pooling of freights is prohibited.*^ 

The Court said in the case of Tex. & Pac. Ry. Co. v. Int. 
Com. Com, 162 U. S. 197, (1896) : 

"The conclusion that we draw from the history and language 
of the acts under consideration, and from the decisions of the 
American and English courts, are : 

I). That the purpose of the act is to promote and facilitate 
commerce by the adoption of regulations to make charges for 
transportation just and reasonable, and to forbid undue and un- 
reasonable preferences or discriminations; 

2). That in passing upon questions arising under the act, 
the tribunal appointed to enforce its provisions, whether the 
commission or the court, is empowered to fully consider all the 
circumstances and conditions that reasonably apply to the situa- 
tion, and that, in the exercise of its jurisdiction, the tribunal may 
and should consider the legitimate interests as well of the car- 
rier companies as of the traders and shippers, and in considering 
whether any particular locality is subjected to an undue prefer- 
ence or disadvantage, the welfare of the community occupying 
the locality where the goods are delivered is to be considered as 
well as that of the communities which are in the locality of the 
place of shipment ; 

3). That among the circumstances and conditions to be con- 
sidered, as well in the case of traffic originating in foreign ports 
as in the case of traffic originating within the limits of the United 
States, competition that affects^ rates should be considered, and in 
deciding whether rates and charges made at a low rate to secure 
foreign freights which would otherwise go by other competitive 
routes are or are not undue and unjust, the fair interests of the 
carrier companies and the welfare of the community which is to 
receive and consume the commodities are to be considered; 

4). That if the Commission, instead of confining its action 
to redressing on complaint made by some particular person, 
firm, corporation, or locality, some specific disregard by common 
carriers of provisions of the act, pr9poses to promulgate general 
orders, which thereby become rules of action to the carrying com- 

'"Rhodes v. Iowa, 170 U. S. 412, (1898). 
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panics, the spirit and letter of the act require that such orders 
should have in view the purpose of promoting and facilitating 
commerce, and the welfare of all to be effected, as well the car- 
riers as the traders and consumers of the country." 

Carriers must print and publish schedules of their rates, and, 
also, furnish adequate facilities for transportation. 

The commission can deal with violations of the statute with- 
out any formal complaint, and it can determine whether existing 
rates are in conflict with the statute, but it has no power to pre- 
scribe rates, either maximum, minimum, or absolute.^" 

In the case of The Cin., New Orleans & Tex. Pac. Ry. Co. 
V. Interstate Com. Commission, 162 U. S. 184, (1896), the Court 
said: "The Interstate Commerce Commission is not empowered 
either expressly or by implication to fix rates in advance; but, 
subject to the prohibitions that their charges shall not be unjust 
or unreasonable, and that they shall not unjustly discriminate, 
so as to give undue preference or disadvantage to persons or 
traffic similarly circumstanced, the Act to Regulate Commerce 
leaves common carriers as they were at the common law, free to 
make special contracts looking to the increase of their business, 
to classify their traffic, to adjust and apportion their rates so as 
to meet the necessities of commerce, and generally to manage 
their important interests upon the same principles which are re- 
garded as sound, and adopted in other trades and pursuits." 

In the case of Interstate Com. Commission v. Atchison, T. 
& S. Ry. Co., 50 Fed. Rep. 295, (1892), the Court decided that to 
render lawful a greater charge for a shorter than a longer haul, 
it is not necessary to first obtain authority from the commission. 
Such charge is lawful if the circumstances and conditions are 
not in fact "substantially similar," and the carrier may deter- 
mine the question for himself, subject to a liability for violating 
the act, if, on investigation, the facts be found against him.^^ 

In the case of Int. Com. Com. v. B. & O. Ry., 145 U. S. 263, 
(1892), the Court reviewed the commission as follows: "Prior to 
the enactment of the act of February 4, 1887, to regulate com- 
merce, commonly known as the Interstate Commerce Act, 24 Stat. 
379, c. 104, railway traffic in this country was regulated by the 
principles of the common law applicable to comfnon carriers, 

=°Int. Com. Comm. v. Ala. Ry, 168 U. S. 144, (1897). 
°'D. G. H. Ry. V. Int. Com. Comm., 74 F. R. 803, (1896). 
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which demanded little more than that they should carry for all 
persons who applied, in the order in which the goods were deliv- 
ered at the particular station, and that their charges for trans- 
portation should be reasonable. It was even doubted whether 
they were bound to make the same charge to all persons for the 
same service; Fitchburg Railroad Co. v. Gage, 12 Gray, 3;,3; 
Baxendale v. Eastern Counties Railway Co., 4 C. B. (N. S.) 63; 
Great Western Railway Co. v. Sutton, L. R. 4 H. L. 226, 237; 
Ex Parte Benson, 18 South Car. 38; Johnson v. Pensacola Rail- 
way Co., 16 Florida, 623; though the weight of authority in this 
country was in favor of an equality of charge to all persons for 
similar services. In several of the states acts had been passed 
with the design of securing the public against unreasonable and 
unjust discriminations ; but the inefficacy of these laws beyond 
the lines of the state, the impossibility of securing concerted 
action between the legislatures toward the regulation of traffic 
between the several states, and the evils which grew up under 
a policy of unrestricted competition, suggested the necessity of 
legislation by Congress under its constitutional power to regu- 
late commerce among the several states. These evils ordinarily 
took the shape of inequality of charges made, or of facilities fur- 
nished, and were usually dictated by or tolerated for the promo- 
tion of the interests of the officers of the corporation or of the 
corporation itself, of for the benefit of some favored persons at 
the expense of others, or of some particular locality or commun- 
ity, or of some local trade or commercial connection, or for the 
destruction or crippling of some rival or hostile line. 

The principal objects of the Interstate Commerce Act were 
to secure just and reasonable charges for transportation ; to pro- 
hibit unjust discriminations in the rendition of like services un- 
der similar circumstances and conditions; to prevent undue or 
unreasonable preferences to persons, corporations or localities ; 
to inhibit greater compensation for a shorter than for a longer 
distance over the same line; and to abolish combinations for the 
pooling of freights. It was not designed, however, to prevent 
competition between different roads, or to interfere with the cus- 
tomary arrangements made by railway companies for reduced 
fares in consideration of increased mileage, where such reduction 
did not operate as an unjust discrimination against other persons 
travelling over the road. In other words, it was not intended to 
ignore the principle that one can sell at wholesale cheaper than at 
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retail. It is not all discriminations or preferences that fall within 
the inhibition of the statute; only such as are unjust and un- 
reasonable. For instance, it would be obviously unjust to charge 
A a greater sum than B for a single trip from Washington to Pitts- 
burg; but if A agrees not only to go but to return by the same 
route, it is no injustice to B to permit him to do so for a reduced 
fare, since the services are not alike, nor the circumstances and 
conditions substantially similar, as required by section 2, to make 
an unjust discrimination. Indeed, the possibility of just discrim- 
inations and reasonable preferences is recognized by these sec- 
tions, in declaring what shall be deemed unjust. We agree, how- 
ever, in its contention that a charge may be perfectly reasonable 
under section i, and yet may create an unjust discrimination or 
an unreasonable preference under sections 2 and 3. As was said 
hy Mr. Justice Blackburn, in Great Western Railway Co. v. Sut- 
ton, L. R. 4 H. L. 226, 239 : "When it is sought to show that 
the charge is extortionate as being contrary to the statutable ob- 
ligation to charge equally, it is immaterial whether the charge 
is reasonable or not; it is enough to show that the company car- 
ried for some other person or class of persons at a lower charge 
during the period throughout which the party complaining was 
charged more under the like circumstances." 

The question involved in this case is, whether the principle 
above stated as applicable tO' two individuals applies to the pur- 
chase of a single ticket covering the transportation of ten or more 
persons from one place to another. These are technically known 
as party-rate tickets, and are issued principally to theatrical and 
operatic companies for the transportation of their troupes. Such 
ticket is clearly neither a "mileage" nor an "excursion" ticket 
within the exception of section 22 ; and upon the testimony in this 
case it may be doubtful whether it falls within the definition of 
"commutation tickets," as those words are commonly understood 
among railway officials. The words "commutation ticket" seem 
to have no definite meaning. They are defined by Webster 
(edition of 1891) as a "ticket, as for transportation, which is the 
evidence of a contract for service at a reduced rate." If this 
definition be applicable here, then it is clear that it would include 
a party-rate ticket. In the language of the railway, however, 
they are principally, if not wholly, used to designate tickets for 
transportation during a limited time between neighboring towns 
or cities and suburban towns. The party-rate ticket upon the 
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defendant's road is a single ticket issued to a party of ten or more, 
at a fixed rate of two cents per mile, or a discount of one-third 
from the regular passenger rate. The reduction is not made by 
way of secret rebate or drawback, but the rates are scheduled, 
posted and open to the public at large. 

But, assuming the weight of the evidence in this case to be 
that the party-ticket is not a "commutation ticket," as that word 
was commonly understood at the time of the passage of the act, 
but is a distinct class by itself, it does not necessarily follow that 
such tickets are unlawful. The unlawfulness defined by sections 
2 and 3 consists either in an "unjust discrimination'' or an "undue 
or unreasonable preference or advantage," and the object of sec- 
tion 22 was to settle beyond all doubt that the discrimination in 
favor of certain persons therein named should not be deemed un- 
just. It does not follow, however, that there may not be other 
classes of persons in whose favor a discrimination may be made 
without such discrimination being unjust. In other words, this 
section is rather illustrative that exclusive. Indeed, many, if not 
all, the excepted cases named in section 22 are those, which in 
the absence of this section, woyld not necessarily be held the sub- 
ject of an unjust discrimination, if more favorable terms were ex- 
tended to them than to ordinary passengers. Such, for instance, 
are the property of the United States, state or municipal govern- 
ment ; destitute and homeless persons transported free of charge 
by charitable societies ; indigent persons transported at the ex- 
pense of municipal governments ; inmates of soldiers' homes, etc., 
and the ministers of religion, in favor of whom a reduction of 
rates had been made for many years before the passage of the 
act. It may even admit of serious doubt whether, if the mileage, 
excursion or commutation tickets had not been mentioned at all 
in this section, they would have fallen within the prohibition of 
sections 2 and 3. In other words, whether the allowance of a re- 
duced rate to persons agreeing to travel one thousand miles, or to 
go and return by the same road, is a "like and contemporaneous 
service under substantially similar conditions and circumstances" 
as is rendered to a person who travels upon an ordinary single- 
trip ticket. If it be so, then under state laws forbidding unjust 
discriminations, every such ticket issued between points within the 
same state must be illegal. In view of the fact, however, rhat 
every railway company issues such tickets; that there is no re- 
ported case, state or federal, wherein their illegality has been 
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questioned ; that there is no such case in England ; and that the 
practice is universally acquiesced in by the public, it would seem 
that the issuing of such tickets should not be held an unjust dis- 
crimination or an unreasonable preference to the persons travel- 
ing upon them. 

But whether these party-rate tickets are commutation tickets 
proper, as known to railway officials, or not, they are obviously 
within the commutating principle. As stated in the opinion of 
Judge Sage in the court below : "The difference between com- 
mutation and party-rate tickets is, that commutation tickets are 
issued to induce people to travel more frequently, and party-rate 
tickets are issued to induce more people to travel. There is, how- 
ever, no difference in principle between them, the object in both 
cases being to increase travel without unjust discrimination, and 
to secure patronage that would not otherwise be secured." 

The testimony indicates that for many years before the pas- 
sage of the act it was customary for railroads to issue tickets at 
reduced rates to passengers making frequent trips, trips for long 
distances, and trips in parties of ten or more, lower than the reg- 
ular single fare charged between the same points ; and such lower 
rates were universally made at the date of the passage of the act. 
As stated in the answer, to meet the needs of the commercial trav- 
eller the thousand-mile ticket was issued ; to meet the needs of the 
suburban resident or frequent traveller, several forms of tickets 
were issued. For example, monthly or quarterly tickets, good 
for any number of trips within the specified time ; and ten, twenty- 
five or fifty-trip tickets, good for a specified number of trips by 
one person, or for one trip by a specified number of persons ; to 
accommodate parties of ten or more, a single ticket, one way or 
round trip, for the whole party, was made up by the agent on a 
skeleton form furnished for that purpose; to accommodate ex- 
cursionists travelling in parties too large to use a single ticket, 
special individual tickets were issued to each person. Tickets 
good for a specified number of trips were issued between cities 
where travel was frequent. In short, it was an established prin- 
ciple of the business, that whenever the amount of travel more 
than made up to the carrier for the reduction of the charge per 
capita, then such reduction was reasonable and just in the inter- 
ests of both the carrier and the public. Although the fact that 
railroads had long been in the habit of issuing these tickets would 
be by no means conclusive evidence that they were legal, since the 
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main purpose of the act was to put an end to certain abuses which 
had crept into the management of railroads, yet Congress may be 
presumed to have had those practices in view, and not to have 
designed to interfere with them, except so far as they were 
unreasonable in themselves or unjust to others. These tickets, 
then, being within the commutation principle of allowing reduced 
rates in consideration of increased mileage, the real question is, 
whether this operates as an undue or unreasonable preference 
or advantage to this particular description of traffic, or an unjust 
discrimination against others. If, for example, a railway makes 
to the public generally a certain rate of freight, and to a partic- 
ular individual residing in the same town a reduced rate for the 
same class of goods, this may operate as an undue preference, 
since it enables the favored party to sell his goods at a lower 
price than his competitors, and may even enable him to obtain a 
complete monopoly of that business. Even if the same reduced 
rate be allowed to every one doing the same amount of business, 
such discrimination may, if carried too far, operate unjustly upon 
the smaller dealers engaged in the same business, and enable the 
larger ones to drive them out of the market. 

The same result, however, does not follow from the sale of a 
ticket for a number of passengers at a less rate than for a single 
passenger; it does not operate to the prejudice of the single pas- 
senger, who cannot be said to be injured by the fact that another 
is able in a particular instance to travel at a less rate than he. If 
it operates injuriously toward any one it is the rival road, which 
has not adopted corresponding rates ; but, as before observed, it 
was not the design of the act to stifle competition, nor is there any 
legal injustice in one person procuring a particular service cheaper 
than another. If it be lawful to issue these tickets, then the Pitts- 
burg, Chicago and St. Louis Railway Company .has the same 
right to issue them that the defendant has, and may compete with 
it for the same traffic ; but it is unsound to argue that it is unlaw- 
ful to issue them because it has not seen fit to do so. Certainly its 
construction of the law is not binding upon this court. The evi- 
dence shows that the amount of business done by means of these 
party-rate tickets is very large ; that theatrical and operatic com- 
panies base their calculation of profits to a certain extent upon 
the reduced rates allowed by railroads; and that the attendance 
at conventions, political and religious, social and scientific, is, in 
a great measure, determined by the ability of the delegates to go 
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and come at a reduced charge. If these tickets were withdrawn, 
the defendant road would lose a large amount of travel, and the 
single-trip passenger would gain absolutely nothing. If a case 
were presented where a railroad refused an application for a 
party-rate ticket upon the ground that it was not intended for the 
use of the general public, but solely for theatrical troupes, there 
would be much greater reason for holding that the latter were 
favored with an undue preference or advantage. 

In order to constitute an unjust discrimination under sec- 
tion 2, the carrier must charge or receive directly from one per- 
son a greater or less compensation than from another, or must 
accomplish the same thing indirectly by means of a special rate, 
rebate or other device; but in either case it must be for a "like 
and contemporaneous service in the transportation of a like kind 
of traffic, under substantially similar circumstances and condi- 
tions." To bring the present case within the words of this sec- 
tion, we must assume that the transportation of ten persons on 
a single ticket is substantially identical with the transportation, 
of one, and, in view of the universally accepted fact that a man- 
may buy, contract or manufacture on a large scale cheaper pro- 
portionately than upon a small scale, this is impossible. 

In this connection we quote with approval from the opinion 
of Judge Jackson in the court below : "To come within the in- 
hibition of said sections, the differences must be made under like 
conditions ; that is, there must be contemporaneous service in the 
transportation of like kinds of traffic under substantially the same 
circumstances and conditions. In respect to passenger traffic, 
the positions of the respective persons, or classes, between whom 
differences in charges are made, must be compared with leach 
other, and there must be found to exist substantial identity of 
situation and of service, accompanied by irregularity and par- 
tially resulting in undue advantage to one, or undue disadvantage 
to the other, in order to constitute unjust discrimination." 

The English Traffic Act of 1854 contains a clause similar 
to section 3 of the Interstate Commerce Act, that "no such com- 
pany shall make or give any undue or unreasonable preference or 
advantage to or favor of any particular person or company, or any 
particular description of traffic, in any respect whatsoever, nor 
shall any company subject any particular person or company, or 
any particular description of traffic, to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever." 
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In Hozier v. Caledonian Railway, 17 Sess. Cas. (2d Series ;> 
302, (S. C. I Nev. & Mach. Railway Cases, 27), complaint was 
made by one who had frequent occasion to travel, that passen- 
gers from an intermediate station between Glasgow and Edin- 
burgh were charged much greater rates to those places than were 
charged to other through passengers between these termini ; but 
the Scotch Court of Session held that the petitioner had not shown 
any title or interest to maintain the proceedings; his only com- 
plaint being that he did not choose that parties travelling from 
Edinburgh to Glasgow should enjoy the benefit of a cheaper rate 
of travel than he himself could enjoy. "It provides," said the 
court, "for giving undue preference to parties pari passu in the 
matter, but you must bring them into competition in order to give 
them an interest to complain." This is in substance holding that 
the allowance of a reduced through rate worked no injustice to 
passengers living on the line of the road, who were obliged to 
pay at a greater rate. So, in Jones v. Eastern Counties Railway, 
3 C. B. (N. S.) 718, the court refused an injunction to compel a 
railway company to issue season tickets between Colchester and 
London upon the same terms as they issued them between Har- 
wich and London, upon the mere suggestion that the granting the 
latter, the distance being considerable greater, at a much lower 
rate than the former, was an undue and unreasonable preference 
-of the inhabitants of Harwich over those of Colchester. Upon 
the other hand, in Ransome v. Eastern Counties Railway, i C. B. 
(N. S.) 437, where it was manifest that a railway company 
charged Ipswich merchants, who sent from thence coal which 
had come thither by sea, a higher rate for the carriage of their 
coal than they charged Peterboro' merchants, who had made ar- 
rangements with them to carry large quantities over their lines, 
and that the sums charged the Peterboro' merchants were fixed 
so as to enable them to compete with the Ipswich merchants, the 
court granted an injunction, upon the ground of an undue prefer- 
ence to the Peterboro' marchants, the object of the discrimma- 
tion being to benefit the one dealer at the expense of the other, 
by depriving the latter of the natural advantages of his position. 
In Oxlade v. Northeastern Railway, i C. B. (N. S.) 454, a rail- 
way company was held justified in carrying goods for one per- 
son for a less rate than that at which they carried the same 
description of goods for another, if there be circumstances which 
render the cost of carrying the goods for the former less than 
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the cost of carrying them for the latter, but that a desire to intro- 
duce northern coke into a certain district was not a legitimate 
ground for making special agreements with different merchants 
for the carriage of coal and coke at a rate lower than the ordin- 
ary charge, there being nothing to show that the pecuniary inter- 
ests of the company were affected; and that this was an undue 
preference. 

In short, the substance of all these decisions is that railway 
companies are only bound to give the same terms to all persons 
alike under the same conditions and circumstances, and that any 
fact which produces an inequality of condition and a change of 
circumstances justifies an inequality of charge. These traffic acts 
do not appear to be as comprehensive as our own, and may jus- 
tify contracts which with us would be obnoxious to the long and 
short haul clause gf the act, or would be open to the charge of 
unjust discrimination. But so far as relates to the question of 
"undue preference," it may be presumed that Congress, in adopt- 
ing the language of the English act, had in mind the construc- 
tions given to these words by the English courts, and intended 
to incorporate them into the statute. McDonald v. Hovey, iiu 
U. S. 619. 

There is nothing in the objection that party-rate tickets 
afford facilities for speculation, and that they would be used by 
ticket brokers or "scalpers" for the purpose of evading the law. 
The party-rate ticket, as it appears in this case, is a single ticket 
covering the transportation of ten or more persons, and would 
be much less available in the hands of a ticket broker than an 
ordinary single ticket, since it could only be disposed of to a per- 
son who would be willing to pay two-thirds of the regular fare 
for that number of people. It is possible to conceive that party- 
rate tickets may, by a reduction of the number for whom they 
may be issued, be made the pretext for evading the law, and for 
the purpose of cutting rates, but should such be the case, the 
courts would have no difficulty in discovering the purpose for 
which they were issued, and applying the proper remedy. 

Upon the whole, we are of the opinion that party-rate tick- 
ets, as used by the defendant, are not open to the objections found 
by the Interstate Commerce Commission, and are not in violation 
of the act to regulate commerce." 
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Procedure. 

The commission has authority to inquire into the management 
of the business of all common carriers subject to the provisions 
of the act, and it is to keep itself informed as to the manner and 
method in which the same is conducted, and shall have the right 
to obtain from common carriers full and complete information 
necessary to enable it to perform the duties for which it was cre- 
ated. 

It is the duty of the District Attorney to institute suit on the 
application of the commission, and the latter may subpoena wit- 
nesses and compel the production of books, papers, etc., or other 
evidence required in the case.°- 

Complaints of violations may be made to the commission by 
petition, and the charges in the petition are forwarded by the 
commission to the carrier, who is called upon to satisfy the com- 
plaint or answer the same within a reasonable time. 

If reparation is made the carrier is relieved from liability for 
that particular violation. If the carrier does not satisfy the com- 
plaint within the time specified, it is the duty of the commission 
to investigate the case. 

If, on investigation, the commission finds that the law has 
been violated, such carrier shall be notified and required to re- 
frain from such violation and make reparation to the injured 
party. 

If the carrier refuses to comply with the request of the com- 
mission, the commission, or any one interested, may apply in a 
summary way by petition to the Circuit Court of the United 
States sitting in equity in the proper district, which may hear 
and determine the matter on short notice without formal plead- 
ings, and on such hearing the report of the commission is to be 
prima facie evidence of the facts therein stated.''^ 

In brief, the different steps may be summed up as follows ; 

i). A petition, corresponding with the petition or bill in 
equity, is filed. 

2). Notice is issued for, and service thereof made upon, the 
defendant or party complained of, conforming to, and correspond- 

""Counselman v. Hitchcock, 142 U. S. 547, (1892); Brown v. Walker, 
161 U. S. 591, (1896). 

'"Int. Com. Comm. v. Lehigh Ry., 49 Fed. Rep. 177, (1892) ; Int. Cpm. 
Comm. V. Louis. & N. Ry. Co., 73 Fed. Rep, 409, (1896). 
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ing with, the process of subpoena in courts of the United States, 
requiring such defendant to satisfy the complaint, or to appear 
and answer the same. 

3). The filing of defendant's answer, as in equity, which 
makes up or forms the issue or issues. 

4). The issuance of subpoenas requiring the attendance of 
witnesses, or for the taking of depositions, upon the issues made 
by the answer. 

5 ) . The assignment of a time and place for the hearing and 
where the parties appear in person or by attorney, witnesses are 
sworn and examined and arguments are made, orally or by brief. 

6). When the conclusion is reached, a written report cor- 
responding in all respects to an opinion is delivered, filed and 
published. 

7). The order of the commission is recorded by its secretary 
as decrees in equity are recorded by clerks of the court, and 

8). A copy of such order, under the seal of the commission, 
issues to the defendant requesting obedience thereto. 

On the hearing in the Circuit Court, the court will render 
whatever judgment is necessary to accomplish the object of the 
statute or law creating the commission. A jury trial may be had 
when such is needed, or the parties may waive a jury. 

If judgment is for party complaining, he is entitled to a 
reasonable counsel's fee, and collected as part of the costs of the 
case. 

Any carrier, or, if a corporation, any officer, etc., thereof, 
guilty of an infraction of the act, is guilty of a misdemeanor, and 
subject to a fine of not to exceed five thousand dollars, or if the 
offense is an unlawful discrimination in rates, to imprisonment 
for not to exceed two years, or both, in the discretion of the 
court. 

The provisions of the act are in addition to all remedies by 
common law or by statute. It is not necessary that the person 
making a complaint before the commission should have a pecun- 
iary interest in the violation of the statute complained of ; if the 
public is injured that is sufficient to move the commission to 
action. 

The carrier must furnish all its evidence on the hearing be- 
fore the commission, and not wait till tlje case reaches the Circuit 
Court. 

No appeal now lies to the Supreme Court from decisions of 
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the commission, but cases brought to Circuit Court by Int. Com- 
merce Commission may be appealed to Circuit Court of Appeals." 
Circuit Courts have jurisdiction over the Interstate Commerce 
Commission regardless of the amount involved." 

In the case of Ky. & I. Bridge Co. v. Louisville & N. R. R. 
Co., 37 Fed. Rep. 567, (1889), the court held as follows: "While 
the commission possesses and exercises certain powers and func- 
tions resembling those conferred upon and exercised by regular 
courts, it is wanting in several essential constituents of a court. 
Its action or conclusion upon matters of complaint brought be- 
fore it for investigation, and which the act designates as the 
"recommendation," "report," "order," or "requirement" of the 
board is neither final nor conclusive ; nor is the commission in- 
vested with any authority to enforce its decision or award. With- 
out reviewing in detail the provisions of law, we are clearly of 
the opinion that the commission is invested with only adminis- 
trative powers of supervision and investigation, which fall far 
short of making the board a court, or its action judicial, in the 
proper sense of the term. The commission hears, investigates 
and reports upon complaints made before it, involving alleged 
v?olations of or omissions of duty under the act; but subsequent 
judicial proceedings are contemplated and provided for, as the 
remedy for the enforcement, either by itself or the party inter- 
ested, of its order or report in all cases where the party com- 
plained of or against whom its decision is rendered does not 
yield voluntary obedience thereto. The functions of the com- 
mission are those of referees or special commissioners, appointed 
to make preliminary investigation of and report upon matters 
for subsequent judicial examination and determination. In re- 
spect to inter-state commerce matters covered by the law, the 
commission may be regarded as the general referee of each and 
every Circuit Court of the United States, upon which the jurisdic- 
tion is conferred of enforcing the rights, duties, and obligations 
recognized and imposed by the act. It is neither a Federal Court 
under the Constitution, nor does it exercise judicial powers, nor 
do its conclusions possess the efficacy of judicial proceedings. 
This Federal Commission has assigned to it the duties, and per- 
forms for the United States, in respect to that inter-state com- 

"Int. Com. Comm. v. Atch. Ry. Co., 149 U. S. 264, (1893). 
'-'^2^ Stat, at Large, 379. 
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merce committed by the Constitution to the exclusive care and 
jurisdiction of Congress, the same functions which State Com- 
missioners exercise in respect to local or purely internal com- 
merce, over which the states appointing them have exclusive con- 
trol." 

COURT OF PRIVATE LAND CLAIMS. 

Jurisdiction. 

The purpose of this court is to settle unconfirmed land grants 
within the territory derived by the United States from the Repub- 
lic of Mexico, and now embraced within the territories of New 
Mexico and Arizona, and the states of Utah, Nevada, Colorado, 
and Wyoming. 

Judges. 

This court consists of a Chief Justice and four Associate 
Justices. 

How Chosen. 

The judges are appointed by the President, by and with the 
advice and consent of the Senate, and hold office for a definite 
time. 

Salaries. 

The Chief Justice and Associate Justices each receive a com- 
pensation of five thousand dollars per year, payable monthly, 
and their necessary traveling and personal expenses while en- 
gaged in the performance of their duties. 

Officers. 

The court appoints a Clerk, at a salary of two thousand dol- 
lars a year, who shall attend all the sessions of the court, and a 
Deputy Clerk, where regular terms of the court are held; at a 
salary of eight hundred dollars a year. The court appoints a 
Stenographer, at a salary of fifteen hundred dollars a year, who 
shall attend all the sessions of the court and perform the duties 
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required of him by the court. Also, the United States Marshal 
for the district in which the court is held shall serve any process 
of said court placed in his hands for that purpose, and he is to 
attend the court in person or by deputy when so directed by the 
court. 

There is appointed by the President, by and with the advice 
and consent of the Senate, a competent attorney, learned in the 
law ,who shall represent the United States in said court. Such 
attorney shall receive a salary of three thousand five hundred 
dollars per year, payable monthly, and his necessary traveling 
and personal expenses while engaged in the discharge of his 
duties. 

The court appoints some one skilled in the Spanish and Eng- 
lish languages, to act as interpreter and translator in said court. 
Such person shall receive a salary of one thousand five hundred 
dollars per year, payable monthly, and his necessary traveling 
and personal expenses while engaged in the discharge of his 
duties. 



Terms. 

The court holds such sessions in the states and territories 
mentioned as shall be needful for the purposes thereof, and shall 
give notice of the times and places of the holding of such sessions, 
by publication in both English and Spanish languages. 

Appeal. 

The party against whom the court shall in any case decide 
shall have the right to appeal to the Supreme Court of the United 
States. The powers and functions of this court are to cease June 
30, 1902, and all the records are to be returned to and filed in the 
Department of the Interior.^^ 

This court is a local one and needs no further consideration 
in a work of this kind. 

'"U. S. Stat, for 1899- 1900. p. 132. 
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TERRITORIAL COURTS. 



GrOTernment of the Territories. 

Congress has full and complete legislative authority over the 
people of the territories, and all the departments of the territorial 
government. The power of Congress over the territories arises 
from the grant of power in the Constitution "to make needed 
rules and regulations respecting territories," also, from the right 
of the national government to "acquire territory" under its war 
and treaty powers. °^ 

The territories are not states, but it is intended that some 
time in the future they will become states. The officers of the 
territories are appointed by the President, and the acts of the 
legislatures are liable to be overruled by Congress.'^ 

The people of a territory, exce'pt as Congress shall provide, 
are not of right entitled to any participation in political authority, 
until the territory becomes a state. As a general rule. Congress 
invests the people of the territories with a certain amount of local 
self-government, by authorizing them to elect their own legisla- 
tive bodies. In that way, they exercise the powers of taxation, 
police power, and eminent domain. If a territory is acquired from 
a foreign power with a defacto government in full operation, this 
government will continue, with the presumed assent of the people, 
and in so far as it is not inconsistent with the Federal Constitu- 
tion, until Congress provides a form of government for the ter- 
ritory.^^ 

Courts in General. 

The territorial courts are not constitutional courts in which 
the judicial power conferred by the Constitution on the general 
government can be deposited. They are legislative courts, or 
congressional courts, created under the power of Congress to 
make all needed rules and regulations respecting the territory be- 
longing to the United States.^" 

"Shively v. Bowlby, 152 U. S. i, (1894) ; Mormon Church v. United 
States, 136 U. S. i, (1890). 

''"Am. Ins. Co. v. Canter, i Pet. 511, (1828). 
""Ferris v. Higley, 20 Wall. 375, (1874). 
""McAllister v. United States, 141 U. S. 174, (1890). 
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The laws of Congress have always provided for the Consti- 
tution of appropriate courts in the territories. Congress may in- 
vest the courts of the territories with as much or as little jurisdic- 
tion as it may see fit. And while Congress creates the territorial 
courts and defines their jurisdiction, it leaves to the territorial 
legislature the power to regulate their practice and form of pro- 
cedure. For the act creating the Territory of Hawaii and pro- 
viding courts for the same, see''^ When a territory becomes a 
state, that ends the power of the territorial courts, and all cases 
pending in the territorial courts are transferred to the proper 
courts under the state organization. 

The territories usually have the following courts : 

i). Supreme Court. 

2). District Courts. 

3). Probate Courts. 

4). Justices of the Peace. 

5). Municipal Courts. 

The Supreme Court of every territory consists of a Chief 
Justice and generally two Associate Justices, any two of whom 
constitute a quorum, and they hold office for four years, and until 
their successors are appointed and qualified. Each member of 
this court receives a salary of four thousand dollars per year, to 
be paid monthly. Some territories have more than two associate 
Justices. There is one term of the Supreme Court each year at 
the seat of the government of the territory. Every territory is 
divided into three districts, and a District Court is held in each 
district by one of the judges of the Supreme Court. 

The judges are assigned by order of the territorial Supreme 
Court, and each judge must reside in the district to which he is 
assigned. 

The chambers of the District Judge may be held while he is 
in attendance upon the bench of the Supreme Court, even though 
the place where the Supreme Court is in session is without the 
territorial limit of his district. 

The inferior courts of a territory are the Probate Courts and 
courts of the justices of the peace. They are usually provided 
by Congress. 

"U. S. Stat. 1899-1900, p. 141 ; Hornbuckle v. Toombs, 18 Wall. 648, 
(1873). 
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The territorial legislature may create municipal courts for the 
enforcement of municipal regulations. 

When Congress enumerates the courts in which the judicial 
power shall be vested, it is not competent for a territorial legisla- 
ture to create any other judicial officers or vest judicial powers in 
any other tribunal. 

The justices of the territorial Supreme Court are appointed 
by the President, by and with the advice and consent of 1jie Sen- 
ate. The judges are subject to removal but cannot be impeached 
by Congress. The Supreme Court appoints its own clerk, who 
holds his office at the pleasure of the court. There is appointed 
in each territory, by the President, an attorney, who looks after 
the interests of the United States. He holds office for four years. 
There is also a marshal, who holds for four years. 



Jurisdiction. 

The Supreme Court of a territory has both original and ap- 
pellate jurisdiction. 

The District Courts of each territory have two distinct juris- 
dictions : 

I ) . As territorial courts, they administer the local law of the 
territorial government, and are vested with plenary municipal 
jurisdiction. 

2). As vested with jurisdiction to administer the laws of the 
United States, they have all the authority of the United States 
Circuit and District Courts, and a portion of each term is directed 
to be appropriated to the trial of such cases. In cases arising 
under the latter jurisdiction, the practice and method of proceed- 
ing is the same as in cases arising under the laws of the territory. 
District Courts have both chancery and common law jurisdiction, 
and they have the same jurisdiction in admiralty cases as is vested 
in the Federal courts."^ 

The jurisdiction of the inferior courts of a territory is gen- 
erally prescribed by Congress, and it is beyond the power of a 
territorial legislature to extend or modify it. 

By Rev. Stat. 702, and by the act of March 3, 1885, final 
judgments and decrees of the Supreme Courts of the territories, 

""City of Panama, loi U. S. 453, (1879) ; Ainsa v. N. M. & A. Ry., 
I7S U. S. 76, (1899). 
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where the matter in dispute, exclusive of costs, exceeds the sum 
of five thousand dollars, may be reviewed in the Supreme Court 
of the United States, as if they were final judgments or decrees 
of a Circuit Court.''^ 

The Act qf Congress of 1891, provides in addition that the 
Circuit Court of Appeals, "in cases in which judgments of tht 
Circuit Court of Appeals are made final by this act," shall have 
the same appellate jurisdiction over the Supreme Court of the 
territories that they have over the Circuit and District Courts."* 

All appeals to the Supreme Court of the United States from 
judgments or decrees of territorial courts, must, in jury trials, 
be by writ of error. In other cases by appeal."^ 

Appeals are allowed from the territorial courts upon writs of 
habeas corpus involving the question of personal freedom. In 
capital cases and in cases of infamous crime there is no appeal 
from the territorial courts, but in cases of minor crimes there is 
an appeal to the Circuit Court of Appeals. "" 

Practice. 

The practice, pleading, and forms and mode of proceeding 
in the territorial courts, subject to any regulation that Congress 
may deem expedient, are left to the action of the territorial legis- 
latures, and to regulations that may be adopted by the courts 
themselves."^ 

COURTS OF THE DISFRICT OF COLUMBIA. 

The courts of the District of Columbia are established and 
organized by Congress. The two principal courts established for 
the district are (i) Court of Appeals, (2) Supreme Court. 

Court of Appeals. 

In 1893, a Court of Appeals was established in the District 
of Columbia. The Court of Appeals is composed of one Chief 
Justice and two Associate Justices, who are appointed by the 

"'Young V. Amy, 171 U. S. 179, (1898). 
"Shute V. Keyser, 149 U. S. 649, (1893)- 
"■Farsnworth v. Mont., 129 U. S. 104, (1889). 
""Folsom V. United States, 160 U. S. 121, (1895). 
"'Hornbuckle v. Toombs 18 Wall. 648, (1873) ; Holloway v. Dunham, 
170 U. S. 61S, (If "' 
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President by and with the advice and consent of the Senate, and 
they hold office during good behavior. The Chief Justice receives 
a salary of six thousand five hundred dollars, and the Associate 
Justices each receive a salary of six thousand dollars. 

Officers. 

The officers are a Clerk, Crier and Messenger. The Clerk is 
appointed by the court and receives a salary not to exceed three 
thousand dollars. The Crier is appointed by the court, and his 
compensation is not to exceed one hundred dollars a month. The 
Messenger is appointed by the court and is to receive sixty dol- 
lars per month. The court holds a term every month in the year 
except in the months of July and August. If any member of the 
court is absent on account of illness or any other cause, a mem- 
ber of the Supreme Court of the District of Columbia may fill 
the vacancy. But no justice of the Supreme Court of the District 
of Columbia shall, while on the bench of said Court of Appeals, 
sit in review of any judgement, decree or order which he shall 
have himself entered or made. This has reference to cases ap- 
pealed from the Supreme Court of the District of Columbia to the 
Court of Appeals of the District of Columbia. 

The marshal of the United States for the District of Colum- 
bia shall execute the order and processes of the Court of Appeals 
in the same manner as he now executes those of the Supreme 
Court of the District of Columbia. 

The Court of Appeals is the highest court in the District, 
and appeals lie in certain cases to the Supreme Court of the 
United States. 

Supreme Court. 

The Supreme Court of the District of Columbia was estab- 
lished by Congress in 1863. It now consists of a Chief Justice 
and five Associate Justices. They are appointed by the President, 
by and with the advice and consent of the Senate, and hold office 
during good behavior. The justices receive an annual salary of 
five thousand dollars each. There are three terms of court held 
annually. The Supreme Court is next in order to the Court of 
Appeals, and cases may be appealed from this court to the Court 
of Appeals. The Supreme Court has the same powers and juris- 
diction as the Circuit Courts of the United States. 

There are other courts provided for the District, but they 
are not of such importance as to demand attention here. 
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MILITARY COURTS. 

By authority of the Constitution of the United States, Con- 
gresshas power to estabhsh MiUtary and Naval Courts, or pro- 
vide for their being ordered, and to give such courts jurisdiction, 
and prescribe and regulate their procedure.*^ 

The Military Courts may be divided into two classes: (i) 
Courts 2^Iartial, (2) Military Commissions. 

Courts Martial, 

The jurisdiction of these courts is limited to such persons as 
are subject to the government of the articles of war, that is, those 
who are enrolled in the service of the United States, or liable to 
be so enrolled. 

If a Court Martial inflicts punishment upon a person not sub- 
ject to its jurisdiction nor amenable to the military law, he has a 
remedy at common law by suit against all the persons responsible 
for the action taken against him.'"' 

Military Commissions. 

Courts Martial are for the government of the military and 
naval forces, and exist in time of peace as well as in war. Mil- 
itary Commissions are established in time of war, or where mar- 
tial law has been declared. These courts deal with the acts of 
private individuals when they come in conflict with the military 
government, or where the regular courts of the country are pre- 
vented, by the war or otherwise, from discharging their proper 
functions of trying offenses against the general law. Congress 
established courts of this kind in the Southern states during the 
civil war as fast as the territory came into the control of the Fed- 
eral forces. Similar courts are at present established in the ter- 
ritory acquired from Spain. 

Jurisdiction. 

There are under the Constitution three kinds of military 
jurisdiction: One to be exercised both in peace and war; another 
'o be exercised in time of foreign war without the boundaries of 

'"Martin v. Mott, 12 Wheat. 19, (1827). 
''"Luther v. Borden, 7 How. i, (1849). 
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the United States, or in time of rebellion and civil war within 
states or districts occupied by rebels treated as belligerents ; and a 
third to be exercised in time of invasion or insurrection within 
the limits of the United States, or during rebellion within the lim- 
its of states maintaining adhesion to the national government, 
when the public danger requires its exercise. 

The first of these may be called jurisdiction under Military 
Law, and is found in acts of Congress prescribing rules and 
articles of war, or otherwise providing for the government of the 
national forces ; the second may be distinguished as Military Gov- 
ernment, superseding, as far as may be deemed expedient, the local 
law, and exercised by the rhilitary commander under the direction 
of the President, with the express or implied sanction of Con- 
gress ; while the third may be denominated Martial Law Proper, 
and is called into action by Congress, or temporarily, when the 
action of Congress cannot be invited, and in the case of justify- 
ing or excusing peril, by the President, in times of insurrection 
or invasion, or of civil or foreign war, within districts or local- 
ities where ordinary law no longer adequately secures public 
safety and private rights.^" 



CONSULAR COURTS. 

Congress has provided for courts in non-Christian countries, 
which are called Consular Courts. The establishment of these 
courts is authorized by treaties made with foreign countries, 
granting rights of ex-territoriality to the United States for this 
purpose. The object is to withdraw citizens of the United States 
from the operation of crude and barbarous systems of justice 
there prevailing. 

These courts are presided over by the consul at the port 
where the court is held. Consuls have jurisdiction of contro- 
versies, difficulties, or disorders arising at sea or in the waters or 
ports of other nations between the master or officer and any of 
the crew, or between any of the crew themselves, of any vessel 
belonging to the nation represented by such consular officer, pro- 
vided no treaty stipulation contravenes such action. The United 

™Ex parte Milligan, 4 Wall. 2, (1866). 
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States has such courts in China, . Japan, Siam, Madagascar, Per- 
sia, Tripoli, Tunis, Morocco, and Muscat. Such courts did exist 
in Egypt and Turkey, but were suspended under an act of Con- 
gress accepting the jurisdiction of the tribunals established by 
those countries.''^ 

The ministers and consuls of the United States, in those 
countries, are empowered to arraign and try all citizens of the 
United States charged with offenses against law committed in 
such countries, respectively, and to sentence the offenders in the 
manner authorized. They can also execute the provisions of tne 
treaties in regard to civil rights, whether of person or property. 
Their jurisdiction in both civil and criminal matters shall, in all 
cases, be exercised and enforced in conformity with the laws of 
the United States, which are hereby, so far as necessary to ex- 
ecute such treaties, and so far as they are suitable to carry the 
same into effect, respectively adopted. But when the United 
States laws are not adopted, the common law and the law of 
equity and admiralty shall be extended in like manner over such 
citizens and others in those countries. And in case this does not 
answer the ends of justice, then such officers may decree such 
regulations as shall supply the defects. In some cases an appeal 
is allowed to the minister. Ministers are allowed jurisdiction 
over certain offenses against foreign governments committed by 
citizens of the United States, provided no treaty stipulation pre- 
vents. Punishments are inflicted by fines and imprisonment. The 
minister can also carry out the execution of criminals, and punish 
for contempt. Marshals of Consular Courts are appointed by the 
President. The regulations of these courts are established by the 
ministers, who make the regulations public, and transmit them to 
the United States Secretary of State. '- 

A judgment of a Consular Court, passing sentence of death 
upon an American seaman for murder committed by him within 
the jurisdiction of the court, was held valid, notwithstanding there 
was no indictment nor trial by jury. The Constitution, it was 
said, was made for the United States, and not for foreign coun- 
tries, and can have no operation outside the limits of the United 
States.'^ 

"U. S. Rev. Stat, i Supp. 6. 

"i2 Stat, at Large 72; Dainese v. Hale, 91 U. S. 13, (1875). 

"In re Ross, 140 U. S. 453, (1891). 
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UNITED STATES COMMISSIONERS. 

The Revised Statutes of the United States, Sec. 627, gave to 
each Circuit Court of the United States power to appoint in dif- 
ferent parts of the district for vi^hich it was held, as many discreet 
persons as it may deem necessary, who shall be known as "Com- 
missioners of the Circuit Court." These officers were authorized 
to hold to security of the peace and for good behavior in cases 
arising under the Constitution and laws of the United States. 
They had power to carry into effect the award or arbitration, or 
decree of any consul, vice-consul, or commercial agent; to sit as 
judges or arbitrators in such differences as may arise between the 
captains and crews of vessels, application for the exercise of such 
power being first made by petition of such consul." They had 
power to take bail and affidavits when required or allowed in any 
Circuit or District Court of the United States.''^ They could im- 
prison or bail offenders ; discharge poor convicts imprisoned ; ad- 
minister oaths and take acknowledgments ; institute proceedings- 
under the civil rights laws ; issue warrants for the arrest of for- 
eign seamen, in case of dispute or desertion ; summon the master 
of a vessel in cases of seamen's wages ; and apprehend fugitives- 
from justice.'" 

Congress, by the act of May 28, 1896, abolished the "Com- 
missioners of the Circuit Courts,'' and created in its place the 
"United States Commissioners." Under this new arrangement,, 
the District Court of each judicial district appoints such persons, 
to be known as United States Commissioners, at such places in 
the district as may be designated by the District Court, and such 
United States Commissioners have the same powers and perform 
the same duties as were imposed upon Commissioners of the Cir- 
cuit Courts. The United States Commissioners hold their offices,, 
respectively, for the term of four years, but they are at any 
time subject to removal by the District Court. The jurisdiction of 
the "United States Commissioners" is briefly stated in the case 
of United States v. Hughes, 70 Fed. Rep. 972, (1895), where the 
court held that: "United States Commissioners have no judicial 

"Rev. Stat.,- Sec. 728. 
"Rev. Stat., Sec. 945. 
"Rev. Stat, Sees. loio, 1042, 1778, 4079, 5270; Rev. Stat, i Supp. 68. 
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power to hear and determine any matter whatsoever. Their duties 
are those of examining magistrates — ministerial, not judicial. 
They are the arms of the court, to execute the preliminary work 
necessary to bring to trial persons charged with offenses against 
the United States. They have no authority to determine the 
probable or improbable credibility of the testimony adduced, nor 
to find any fact. They can only determine whether there is prob- 
able cause to put the defendant on trial. Whenever a charge is 
made upon oath, and testimony is offered in support of it, and 
the warrant is approved by the district attorney, the party charged 
is committed or bound over for trial as a matter of course." 

For a complete statement of the jurisdiction of the United 
States Commissioners, examine the Revised Statutes of 1878, and 
the supplements since that date. 



CHAPTER III. 
JUDICIAL POWER OF THE UNITED STATES. 

In General. 

During the period that England exercised control over the 
colonies, each colony had its courts, and these courts were gov- 
erned generally by the coiniiwn laiv rides and the equity rules as 
they existed in England at that time. England, of course, being 
the sovereign state, could change the courts of the colonies as 
she saw fit. But when the colonies became free from England, 
each colony had then full control of its own courts, and the col- 
onies as a whole recognized no superior judicial power elsewhere. 
This was the condition of affairs down to the adoption of the 
Constitution. When the Constitution was adopted, a central gov- 
ernment came into existence, and this central government was the 
supreme government for the whole United States to the extent of 
the Constitution. In this Constitution was embodied certain judi- 
cial power, and as the Constitution is a grant of power from the 
people to the national government, the national government has 
no more judicial power than is granted to it expressly or impliedly 
by the Constitution. All the rest of the judicial power was re- 
served to the states. 

Extent of Judicial Power. 

Section 2, Art. 3, of the Constitution, grants judicial power 
to the Federal government, and is as follows : "The judicial 

POWER OF THE UNITED StATES SHALL EXTEND TO ALL CASES, IN 
LAW AND EQUITY, ARISING UNDER THIS CONSTITUTION, THE LAWS 

OF TitE United States, and treaties made, or which shall 
be made^ under their authority; to all cases affecting 
Ambassadors, other public Ministers and Consuls; to all 

CASES of admiralty AND MARITIME JURISDICTION ; TO CONTRO- 
VERSIES TO WHICH THE UNITED StATES SHALL BE A PARTY; TO 
CONTROVERSIES BETWEEN TWO OR MORE STATES ; BETWEEN A STATE 
AND CITIZENS OF ANOTHER STATE, BETWEEN CITIZENS OF DIFFER- 
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EXT STATES, BETWEEN CITIZENS OF THE SAME STATE CLAIMING 
LANDS UNDER GRANTS OF DIFFERENT STATES, AND BETWEEN A 
STATE, OR THE CITIZENS THEREOF, AND FOREIGN STATES, CITIZENS, 

OR SUBJECTS." This provision is the full extent of the judicial 
power of the Federal government. Congress. can not confer any 
more than this upon the Federal courts, nor can Congress abolish 
this or any part of it. Some of the framers of the Constitution 
who feared a strong central government, objected to this grant 
of judicial power in the Constitution. They thought it was 
granted in such general terms that the Federal government would 
have all the judicial power, and the power of the state courts 
would be destroyed. Their objections were not well founded. 
The judicial power of the Federal government was intended to 
operate in perfect harmony with the judicial systems of the states. 
Although the Federal judicial power is defined and granted by 
the Constitution, its provision, in this respect, was not self-ex- 
ecuting. That is to say : — the judicial power could not come into 
practical operation until courts were created by Congress and 
their jurisdiction regulated. Except in the few cases of original 
jurisdiction of the Supreme Court, [the cases of Original Juris- 
diction will be discussed later under the title "Jurisdiction of the 
Supreme Court"] the judicial power of the United States re- 
mained to be dealt with by Congress. Congress might confer on 
the courts constituting the Federal system as much or as little of 
the judicial power specified in the Constitution as it deemed best, 
and place restrictions upon the jurisdiction it granted out, and 
apportion that jurisdiction among the courts which it created 
according to its own discretion. In fact, many cases within the 
reach of the judicial power of the Federal government are left 
wholly to the state courts ; in other cases the courts ef the United 
States have exclusive jurisdiction; while in others, the state courts 
are permitted to exercise a jurisdiction concurrent with the Fed- 
eral courts.''^ 



Section 2, Article 3, Explained. 

The constitutional provision, for convenience of study, may 
be divided into classes of cases as follows : 

First. To all cases arising under the Constitution. 

"Martin v. Hunter, i Wheat. 304, (1816) ; Gaines v. Fuentes, 92 U. S. 
10, (1875); United States v. Hudson, 7 Cranch 32, (1812). 
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Second. To all cases arising under the laws of the United 
States. 

Thi«d. To all cases arising under treaties of the United 
States. 

Fourth. To all cases affecting Ambassadors, other public 
Ministers, and Consuls. 

Fifth. To all cases of admiralty and maritime jurisdiction. 

Sixth. To controversies to which the United States shall be 
a party. 

Seventh. To controversies between two or more states. 

Eighth. To controversies between a state and citizens of 
another state. 

Ninth. To controversies between citizens of different states. 

Tenth. To controversies between citizens of the same state 
claiming lands under grants of different states. 

Eleventh. To controversies between a state, or the citizens 
thereof, and foreign states, citizens, or subjects. 

Thus it will be seen, the judicial power of the United States 
is, by the Constitution, declared to extend to eleven enumerated 
classes. This may properly be said to be the potential judicial 
power; to be called into action, either by some subsequent pro- 
vision of the Constitution, or by law, or by both.'^ In the First, 
Second, Third, Fourth, Fifth, and Sixth classes, the jurisdiction 
in no wise depends on the citizenship of individuals. The Sev- 
enth class relates only to states. The Eighth class relates only to 
controversies in which a state is a party. In the Ninth class, the 
jurisdiction depends entirely on the citizenship of the parties. In 
the Tenth, on the subject matter of the controversy. In the Elev- 
enth, partly as to states, and partly as to the citizenship of the 
parties.''" 

It will be observed that a distinction seems to be drawn be- 
tween the first five classes of cases and the latter six classes of 
cases. In the First, Second, Third, Fourth and Fifth classes, 
the judicial power is to extend to all cases. In the Sixth, Seventh, 
Eighth, Ninth, Tenth, and Eleventh classes, the judicial authority 
is to extend to controversies (not to all controversies). In the 
first five^ it was the intention of the framers of the Constitution 
to extend the judicial power either in an original or appellate form 
to all cases ; and in the latter six to leave it to Congress to qualify 

"Bank v. Roberts, 4 Conn. 323, (1822). 

"Case of Sewing Machine Cos., 18 Wall. 553, (1873). 
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the jurisdiction, original or appellate, in such manner as .public 
policy might dictate. The reason for making a distinction 
is apparent. The first five enter into the national policy, afifect 
the national rights, and may compromise the national sov- 
ereignty. The Federal courts must decide cases arising under 
the Constitution, laws, and treaties, and all cases of this kind, or 
else we would have no uniformity of decisions. No state court 
could assume to decide such questions finally. The same remarks 
ma}' be urged as to cases affecting Ambassadors, other public 
Ministers, and Consuls, and cases of admiralty and maritime 
jurisdiction where the law of nations form an essential inquiry. 
In fact, these cases affect not only our internal policy, but our 
foreign relations as well. The same reasoning does not apply to 
the other cases, as the other cases do not so immediately involve 
our national existence. Congress has not extended the judicial 
power to all the cases under this latter class; but has made the 
jurisdiction to depend more or less upon the value in controversy. 
If the amount involved is below that required by the act of Con- 
gress, the case can not be brought in the Federal courts. We will 
now examine the entire provision, paying attention to the words 
in which this grant of power is expressed, as each word is im- 
portant. The Constitutional provision begins as follows : "The 

JUDICIAL POWER SHALL EXTEND TO ALL CASES IN LAW AND 

EQUITY." The first term we meet with is the term "judicial 

POWER." 



Judicial Power. 

Those who framed the Constitution of the United States were 
well aware of the experiences of other nations in their efforts to 
establish free governments, and, with this knowledge, the framers 
of our Constitution determined that our government should con- 
sist of three departments — legislative, executive and judicial — 
each having powers to be exercised independent of the other. The 
legislative power is the power to make and ordain laws, including 
the power to alter and repeal them. The executive power is the 
power to execute and enforce the laws and to see that they are 
duly executed and enforced. The judicial power is the power to 
ascertain, interpret, and construe the laws, and to apply them to 
controversies properly brought before the courts and to pronounce 
judgment accordinglv. The judicial pozver is to be vested in and 

5 
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exercised by courts, not by Congress, and not by the President. 
Courts are not obliged to perform non- judicial duties. Neither 
Congress nor the executive can constitutionally assign to the judi- 
cial department any duties but such as are properly judicial, and 
to be performed in a judicial manner. But it must be remembered, 
that our judicial department gives effect to our legislative depart- 
ment, and it is co-extcnsive with the legislative department, and 
is capable of deciding every judicial question which grows out of 
the Constitution and lazvs. The judicial department will not under- 
take to decide political questions. When such questions arise, the 
judiciary will accept as conclusive the decision of the political 
departments of the government, namely — the executive and the 
legislative. The following are illustrations of political questions : 
Which of two opposing governments is the rightful government ? 
Whether war exists, or whether peace has been restored."" Con-, 
gress cannot vest any portion of the judicial power of the United 
States, except in courts established by itself, nor vest any por- 
tion of the jurisdiction in state courts. The judicial power of the 
United States is vested, by the Constitution, in the courts of the 
United States. To put it differently, the Constitution defines the 
limits of the judicial power, but Congress prescribes how much 
of it is to be exercised by the Federal courts.*' New rights and 
remedies may have the effect to add to and increase the business 
of the court, but that in no proper sense increases the jurisdiction 
ofr the court. Jurisdiction is one thing, and the legal rights and 
remedies to which a party may be entitled is another thing.*^ In 
order to give jurisdiction to a Federal court in any case whatever, 
the Constitution and the statute law must concur.^' It is not suf- 
ficient that the jurisdiction may be found in thfe Constitution or 
the law. The t.wo must cooperate ; the Constitution as the foun- 
tain, and the laws of Congress as the streams from which and 
through which the waters of jurisdiction flow to the^ court. This 
results necessarily from the structure of the Federal government. 
It is a government of granted and limited powers. All powers 
not granted by the Constitution to the Federal government nor 
prohibited to the states are reserved to the states or the people. 

'"Georgia v. Stanton, 6 Wall, so, (1867); Taylor v. Beckham, 178 
U. S. 548, (1900). 

"In re Loney, 134 U. S. 372, (1890); Turner v. Bank, 4 Dall. lo, 
(1799)- 

"''Buford V. Holley, 28 Fed. Rep. 680, (1886). 
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The great residuum of legislative, executive, and judicial power 
remains in the states. With respect to the Federal government, 
the question always is, what powers are granted? With regard 
to the states, what powers are prohibited?*^ The powers not 
bestowed upon the Federal courts by legislative provisions remain 
dormant until some law shall call them into action by designating 
the particular tribunal which shall be authorized to exercise them. 
The next term that needs explanation is the term "shall 

EXTEND.^^ 



Shall Extend. 

The words ''shall extend" are used in an imperative sense. 
They import an absolute grant of judicial power. The judicial 
power shall extend to all the cases enumerated in the Constitution. 
It may, therefore, extend to them in the shape of origmal or ap- 
pellate jurisdiction, or both. It does not mean "may extend," as 
claimed by some writers. The language is mandatory, and Con- 
gress could not, without a violation of its duty, refuse to carry it 
into operation. 

Cases. 

The Constitution says that the judicial power shall extend 
to all "cases" in law and equity. Before there can be any proper 
exercise of the judicial power a "case" must be presented in a 
court for its action. A "case" implies parties, an assertion of 
rights, or a wrong to be remedied. In other words, a "case" is a 
subject on which the judicial power is capable of acting, and 
v.'hich has been submitted to it by a party in the forms required 
by law.** 

Law and Equity. 

The judicial power extends to all cases in "law and equity." 
What is the meaning of the term "law and equity?" The term 
"law and equity" must be construed according to the meaning 
which these words conveyed at the time of the adoption of the 

"'United States v. Burlington, 21 Fed. Rep. 331, (1884). 
"Miller Const. 313; Osborn v. Bank, 9 Wheat. 738, (1824); Cohens 
V. Virginia, 6 Wheat. 264, (1821). 
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Constitution (1789). With the exception of admirahy, all modes 
of procedure for the assertion of rights must be arranged under 
one class or the other, either law or equity. The term includes 
criminal cases arising under the Constitution or laws, as well as 
civil cases. The Constitution grants only judicial power at law 
and in equity to its courts ; that is, powers at that time understood 
and exercised as judicial, in the courts of common law and equity 
of England. In the absence of special statutory authority, the 
Federal courts do not exercise those powers not judicial which 
were exercised over the persons and estates of infants, idiots, 
lunatics, and charities by the Lord Chancellor, as the representa- 
tive of the sovereign."*^ The term "law and equity" applies to the 
remedy and not to the right. 

In Meade v. Beale, Taney's Cr. Ct. Dec. 339, (1850), Justice . 
Taney said: "The Circuit Courts of the United States adminis- 
ter the laws of the states in which they sit, unless those laws are 
in conflict with the Constitution of the United States, treaties or 
acts of Congress ; and as a general rule, regard the decisions of 
the highest judicial tribunals of the state as conclusive evidence 
of the law. We do not speak of matters of practice, or of the 
form of proceeding, but of decisions upon the right or claim in 
dispute between the parties, where the right depends upon the 
laws of the particular state. 

The cases of Swift v. Tyson, 16 Pet. i, and Carpenter v. The 
Providence Insurance Co., 16 Pet. 511, 512, were cases depending 
upon the usage of commerce, and the general principles of com- 
mercial law. And the Supreme Court have always said that in 
cases of that description, where the state court does not decide 
the case upon any particular law of the state, or established local 
usage, but upon the general principles of commercial law, if it 
fall into error, that erroneous decision is not regarded as con- 
clusive evidence of the commercial law of the state, and will not 
be followed as such by the Supreme Court. And the reason of 
this distinction is obvious. The state court does not decide in 
such cases upon the peculiar laws and institutions of the state. Its 
decision, therefore, is not evidence that any law 'has been adopted 
by the state in conflict with the general principles which regulate 
commercial contracts throughout the commercial world. 

So, too, as relates to the jurisdiction of the Circuit Court 

^'Fontain v. Ravenel, 17 How. 369, (1854).- 
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sitting- as a Court of Chancery. It is undoubtedly true, as con- 
tended for in the arguments of the complainant, in regard to 
equitable rights, that the power of the Courts of Chancery of the 
United States, is, under the Constitution, to be regulated by the 
law of the English Chancery; that is to say, the distinction be- 
tween law and equity as recognized in the jurisprudence of Eng- 
land is to be observed in the courts of the United States, in ad- 
ministering the remedy for an existing right. The rule applies to 
the remedy and not to the right ; and it does not follow, that every 
right given by the English law, and which, at the time the Con- 
stitution was adopted, might have been enforced in the Court of 
Chancery, can also be enforced in a court of the United States ; 
the right must be given by the law of the state, or of the United 
States. It is the form of remedy for which the Constitution pro- 
vides ; and if a complainant has no right, the Circuit Court, sitting 
as a Court of Chancery, has nothing to remedy in any form of 
proceeding." 

The right must be given by the law of the state or of the 
United States, and if it exists through either one of these sources, 
the Federal courts will enforce the same at law or equity, if it 
falls within the remedies authorized by either branch of their 
jurisdiction. In other words, if the question in controversy falls 
within the judicial power of the United States as given in the 
Constitution, no matter where or how the right accrued, the Fed- 
eral courts will take jurisdiction, and if it is a law case, you must 
seek your remedy 'on the law side of the court, and if it is an 
equity case, you must seek your remedy on the equity side of the 
court. For example, the judicial power of the United States ex- 
tends to "controversies between citizens of dififerent states." 
Now, it makes no difference where or how this cause of action 
arose, whether by force of the common law or statute of a state, 
or whether by force of the Constitution, law, or treaty of the 
United States, the term "law and equity" is not concerned with 
where or how the right accrued to one party or the other, it con- 
cerns itself with the remedy, and thus compels you to bring your 
action or suit in the proper side of the court. 

In the courts of the United States, the practice at law and 
in equity is perfectly distinct, just as much so as it was in Eng- 
land at the time the Constitution of the United States was 
adopted. And it makes no difference in the courts of the United 
States that some states have abolished the distinction between law 



70 UNITED STATES COURTS. 

and equity.*" The fact that those who framed the Constitution 
thought it necessary to separately mention law and equity, when 
providing the jurisdictioti of the Federal courts, has caused many 
to believe that it was thereby intended that these branches of the 
law should always be kept apart. But the weight of authority 
seems to be that this distinction between law and equity is en- 
forced by the Constitution only to the extent to which the Seventh 
Amendment forbids any infringement of the right of trial by jury, 
as fixed by the common law.*' The Seventh Amendment secured 
the right of trial by jury in suits at common law where the amount 
exceeds twenty dollars. In two very important classes of suits in 
United States courts, the right of trial by jury does not exist, 
namely, suits in equity and in admiralty. The equity practice of 
the courts of the United States is the same everywhere in the 
United States, and the courts of the United States administer the 
same system of equity rules and equity jurisprudence through the 
whole United States without regard to state laws. The state laws 
are operative, as rules of decision, in trials at law, because Con- 
gress has so enacted, but not in trials on the equity side of the 
court. A state statute can not give a Federal court jurisdiction 
in equity of a case in which there is an adequate remedy at law.** 
It is well settled that there is no common law of the United States. 
All the law of the United States is constitutional and statutory. 
All the rights, powers, and jurisdiction of the United States, as 
such, are derived from the Constitution, and its courts have no 
law to administer but the written Federal law. As a consequence 
of this, it follows that there can be no common law crimes or 
offenses against the United States. No act can be a crime against 
the United States unless it is made such, or recognized as such, 
by the Federal Constitution; or an act of Congress, or a treaty. 

In Jones v. United States, 137 U. S. 202, (1890), the Court 
said : "By the Constitution of the United States, while a crime 
committed within any state must be tried in that state and in a dis- 
trict previously ascertained by law, yet a crime not committed 
within any state of the Union may be tried at such place as Con- 

"'Sheffield v. Witherow, 149 U. S. 574, (1893) ; Robinson v. Campbell, 
3 Wheat. 212, (1818). 

"Root V. Railway Co., 105 U. S. 189, (1881) ; Ex parte Boyd, lOS 
U. S. 647, (1881). 

''U. S. Rev. Stat., Sec. 721; Whitehead v. Shattuck, 138 U. S. 146, 
(1891) ; McConihay v. Wright 121 U. S. 201, (1887) ; Borer v. Chap- 
man, 119 U. S. 587, (1887); Miss. Mills v. Cohn, 150 U. S. 202, (1893). 
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gress may by law have directed. Constitution, Art. 3, Sec. 2 ; 
Amendments, Art. 6; United States v. Dawson, 15 How. 467, 
488. Congress has directed that "the trial of all offenses com- 
mitted upon the high seas or elsewhere, out of the jurisdiction of 
any particular state or district, shall be in the district where the 
offender is found, or into which he is first brought." Rev. Stat., 
Sec. 730. And Congress has awarded the punishment of death 
to the crime of murder, whether committed upon the high seas 
or other tide waters outside of the jurisdiction of any particular 
state, or "within any fort, arsenal, dock-yard, magazine or in any 
other place or district of country under the exclusive jurisdiction 
of the United States." Rev. Stat., Sec. 5339. Both these acts 
of Congress clearly include murder committed on any land within 
the exclusive jurisdiction of the United States and not within 
any judicial district, as well as murder committed on the high 
seas. Exparte Bollman, 4 Cranch, 75, 136; United States v. Bev- 
ans, 3 Wheat. 336, 390, 391 ; United States v. Arwo, 19 Wall. 
486." 

In the case of Wheaton v. Peters, 8 Peters 591, (1834), the 
Court, in speaking of the common law, said : "It is clear, there 
can be no common law of the United States. The Federal gov- 
ernment is composed of states ; each of which may have its local 
usages, customs, and common law. There is no principle which 
pervades the Union and has the authority of law, that is not em- 
bodied in the Constitution or laws of the Union. The common 
law could be made a part of our federal system, only by legislative 
adoption. When, therefore, a common law right is asserted, we 
must look to the state in which the controversy originated, or to 
the United States Constitution, laws or treaties." 

The provision of Sec. 858 of the Revised Statutes, that "the 
laws of the state in which the court is held shall be the rules of 
decision as to the competency of witnesses in the courts of the 
United States in trials at common law, and in equity and admir- 
alty," has no application to criminal trials.*" Although it is not 
in the power of the states to enlarge the jurisdiction of the Fed- 
eral courts or confer any new jurisdiction upon them, yet, the 
Federal courts have the right to take jurisdiction, in a case that 
comes within the constitutional grant of judicial power, involving 
the application of a remedy, or the enforcement of a new right, 

'"Logan V. United States, 144 U. S. 263, (1892). 
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created by the laws of a state.'" The jurisdiction of the United 
States Courts is a Hmited jurisdiction, as they have none except 
that conferred by the Constitution and laws of the United States, 
the presumption now, as well as before the adoption of the Four- 
teenth Amendment, is, that the United States Courts are without 
jurisdiction unless the contrary affirmatively appears. You must, 
in order to maintain your suit, show that your case comes within 
the jurisdiction of the court. "^ A state statute of limitations can 
not bar the United States, but the Federal courts usually follow 
such statutes unless an injustice would be done."^ The Federal 
courts, through a spirit of judicial comity, will usually refuse to 
interfere with property in the custody of a state court, and if 
property, on which a state officer has levied, is seized by the mar- 
shal in a Federal action of replevin, the state officer's remedy is a 
petition in the nature of an interpleader addressed to the Federal 
court, not a bill for an injunction.'"' The rules of comity which 
apply between state and Federal courts, also regulate conflicts as 
to jurisdiction between different Federal courts. 

In the case of Riggs v. Johnson County, 6 Wall. i66, (1867), 
the Court, in speaking of the relation of the Federal courts to the 
state courts, said : "Repeated decisions of this court have also 
determined that state laws, whether general or enacted for the 
particular case, cannot in any manner limit or affect the operation 
of the process or proceedings in the Federal courts." The Con- 
stitution itself becomes a mockery, say the court, if the state 
legislatures may at will annul the judgments of the Federal courts, 
and the nation is deprived of the means of enforcing its own laws 
by the instrumentality of its own tribunals. 

Congress may adopt state laws for such a purpose directly, 
or confide the authority to adopt them to the Federal courts, but 
their whole efficacy when adopted depends upon the enactments 
of Congress, and they are neither controlled' or controllable by 
any state regulation. State courts are exempt from all interfer 
ence by the Federal tribunals, but they are destitute of all power 

™U. S. Rev. Stat, Sec. 722; Clark v. Smith, 13 Pet. 195, (1839); Ex 
parte McNiel, 13 Wall. 236, (1871). 

"'Turner v. Bank, 4 Dall. 8, (1799) ; Robertson v. Cease, 97 U. S. 
646, (1878). 

"'United States v. Thompson, 98 U. S. 486, (1878) ; Wagner v. Baird, 
7 How. 234, (1849). 

°^Hagan v. Lucas, 10 Pet. 400, (1836) ; Picket v. Filer, 40 Fed. Rep. 
313, (1889). 
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to restrain either the process or proceedings in the national courts. 
Circuit courts and state courts act separably and independently 
of each other, and in their respective spheres of action the process 
issued by the one is as far beyond the reach of the other as if the 
line of division between them "was traced by landmarks and 
monuments visible to the eye." Appellate relations exist in a class 
of cases, between the state courts and this court, but there are no 
such relations between the state courts and the Circuit courts. 

A'iewed in any hght, therefore, it is obvious that the injunc- 
tion of a state court is inoperative to control, or in any manner 
to affect the process or proceedings of a Circuit Court, not on 
account of any paramount jurisdiction in the latter courts, but 
because, in their sphere of action. Circuit Courts are wholly inde- 
pendent of the state tribunals. Based on that consideration, the 
settled rule is, that the remedy of a party, whose property is 
wrongfully attached under process issued from a Circuit Court, 
if he wishes to pursue it in a state ttibunal, is trespass, and not 
replevin, as the sheriff cannot take the property out of the pos- 
session and custody of the marshal. Suppose that to be so, still 
the defendants insist that the writ was properly refused, because 
the injunction was issued before the plaintiff's application was 
presented to the Circuit Court. Undoubtedly Circuit Courts and 
state courts, in certain controversies between citizens of different 
states, are courts of concurrent and co-ordinate jurisdiction, and 
the general rule is, that as between courts of concurrent jurisdic- 
tion, the court that first obtains possession of the controversy, or 
the property in dispute, must be allowed to dispose of it without 
interference or interruption from the co-ordinate court. Such 
questions usually arise in respect to property attached on mesne 
process, or property seized upon execution, and the general rule 
is, that where there are two or more tribunals competent to issue 
process to bind the goods of a party, the goods shall be consid- 
ered as effectually bound by the authority of the process under 
which they were first attached or seized." 

We will now take up the different classes of cases in their 
order, and give the reason why the judicial power of the Federal 
government extends to each class ; also, we will explain each class 
fully. 

First. ""All cases arising under the Constitution." 
The reason the Federal courts were given jurisdiction in this 
class of cases was that the meaning, construction and interpreta- 
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tion of the Constitution ought always to be ascertained by a court 
provided for by all parties to the Constitution, not by a court 
provided for by only one of the states. If each state had the 
power to pass finally upon the Constitution, confusion and discord 
would be the result. When does a case "arise under the Consti- 
tion ?" A case may be said to arise under the Constitution when 
a power conferred or supposed to be, a right claimed, a privilege 
granted, a protection secured, or a prohibition contained therein, 
is in question."* 

Second. "All cases arising under the laws of the 
United States. The Federal judiciary was given jurisdiction in 
this classe because, as such laws, constitutionally made, are obli- 
gatory on each state, the measure of the obligation and obedience 
ought not to be decided and fixed by the courts of any one state, 
but by a tribunal deriving authority from all the states. When 
does a case arise under a law of the United States ? A case con- 
sists of the right of one party as well as the other, and may truly 
be said to arise under a law of the United States whenever its 
correct decision depends upon that law. Cases arising under the 
laws of the United States are such as grow out of the legislation 
of Congress, whether they constitute the right or privilege, or 
claim or protection, or defence of the party, in whole or in part, 
by whom they are asserted. "° 

Third. "All cases arising under treaties." Treaties are 
compacts made by and obligatory upon the whole nation, and their 
operation ought not to be affected or regulated by state laws. The 
Federal government is the only power in this country which can 
make treaties, consequently it is proper and necessary that the 
jurisdiction to construe them and determine their scope and effect 
should be confided alone to the national authorities. A treaty is 
primarily a compact between independent nations, and in that 
aspect of it the courts have nothing to do with its observance. 
But it is also the supreme law of the land, and it may become 
the foundation of private rights, and when that is the case, it 
becomes a proper subject of judicial inquiry and action. 

In "Head Money Cases," 112 U. S. 580, (1884), Justice Mil- 
ler, in speaking of treaties, said : "A treaty is primarily a com- 
pact between independent nations. It depends for the enforce- 
ment of its provisions on the interest and on the honor of the 

"Cohens v. Virginia, 6 Wheat. 264, (1821). 
'^Tennessee v. Davis, 100 U. S. 257, (1879). 
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governments which are parties to it. If these fail, its infraction 
becomes the subject of international negotiations and reclama- 
tions, so far as the injured party chooses to seek redress, which 
may in the end be enforced by actual war. It is obvious that with 
all this the judicial courts have nothing to do and can give no 
redress. But a treaty may also- contain provisions which confer 
certain rights upon the citizens or subjects of one of the nations 
residing in the territorial limits of the other, which partake of the 
nature of municipal law, and which are capable of enforcement 
as between private parties in the courts of the country. An illus- 
tration of this character is found in treaties, which regulate the 
mutual rights of citizens and subjects of the contracting nations 
in regard to rights of property by descent or inheritance, when 
the individuals concerned are aliens. The Constitution of the 
United States places such provisions as these in the same category 
as other laws of Congress by its declaration that "this Constitu- 
tion and the laws made in pursuance thereof, and all treaties made 
or which shall be made under authority of the United States, shall 
be the supreme law of the land." A treaty, then, is a law of the 
land as an act of Congress is, whenever its provisions prescribe 
a rule by which the rights of the private citizen or subject may 
be determined. And when such rights are of a nature to be en- 
forced in a court of justice, that court resorts to the treaty for a 
rule of decision for the case before it as it would to a statute. 
But even in this aspect of the case there is nothing in this law 
v/hich makes it irrepealable or unchangeable. The Constitution 
gives it no superiority over an act of Congress in this respect, 
which may be repealed or modified by an act of a later date. Nor 
is there anything in its essential character, or in the branches of 
the government by which the treaty is made, which gives it this 
superior sanctity. 

A treaty is made by the President and the Senate. Statutes 
are made by the President, the Senate and the House of Repre- 
sentatives. The addition of the latter body to the other two in 
making a law certainly does not render it less entitled to respect 
in the matter of its repeal or modification than a treaty made by 
the other two. If there be any difiference in this regard, it would 
seem to be in favor of an act in which all three of the bodies par- 
ticipate. And such is, in fact, the case in a declaration of war, 
which must be made by Congress, and which, when made, usually 
suspends or destroys existing treaties between the nations thus 
.at war. 
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In short, we are of opinion that, so far as a treaty made by 
the United States with any foreign nation can become the sub- 
ject of judicial cognizance in the courts of this country, it is sub- 
ject to such acts as Congress may pass for its enforcement, mod- 
ification, or repeal." 

Fourth. "All cases affecting Ambassadors, other pub- 
lic Ministers and Consuls.'' The Constitution extends the judi- 
cial power of the United States to this class of cases because the 
privileges of diplomatic agents are accorded to them as to their 
sovereigns or governments, and not for their personal advantage, 
and it is proper that the courts of the government to which they 
are accredited, and with which alone they can have official dealings, 
should have cognizance of suits in which they are parties. The 
rights, liabilities and immunities of diplomatic agents depend 
mostly upon rules of international law, and as such rules must 
be consented to or rejected by our national government, it would 
be poor policy to allow the different states to pass upon such 
questions, especially when such states have, under our form of 
government, no power whatever to enter into international agree- 
ments or alliances. 

Congress, at an early day, enacted that the Supreme Court 
shall have exclusively all such jurisdiction of suits or proceed- 
ings against Ambassadors, or other public Ministers, or their 
domestics or domestic servants, as a court of law can have con- 
sistently with the law of nations ; and original, but not exclusive, 
jurisdiction of all suits brought by Ambassadors, or other public- 
Ministers, or in which a Consul or Vice-Consul is a party. An 
Ambassador stands in the place of his sovereign, and to enable 
him to exercise his diplomatic functions freely he can neither be- 
sued in the civil courts nor arrested and tried for any breach of" 
the criminal laws. This is a rule of international law to which 
there are very few exceptions, if any. If a diplomatic agent com- 
mits a crime either against the state or against individuals, the- 
usual and at the same time correct course to pursue is to make 
application for his recall; or if the case is serious, he may be 
ordered to leave without making a formal application to his gov- 
ernment ; or, again, if the case is an extreme one, his arrest may- 
be warranted.^" The lower grade of diplomatic agents are not 
entitled to the same immunities as the higher grade. A Consul! 
inay be dismissed, and his exequatur revoked, for illegal or im- 

°°Hall Int. Law, p. 169. 
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proper conduct, and may be punished or sent out of the country, 
at the option of the offended country."' But a Minister may con- 
sent to the prosecution of civil proceedings against him, and the 
courts are open to him if he desires to seek redress for injuries 
committed against him. The official character of an Ambassador 
or Minister is proved by a certificate from the Secretary of State, 
and this will be accepted by the courts as sufficient, and if it is 
produced, they will not go into collateral or argumentative 
proof."* The immunities of diplomatic agents are in general as 
f ollow^s : 

1. They are exempt from the payment of all dues and taxes, 
and police regulations. 

2. Their houses can not be entered by the authorities of the 
foreign state. 

3. Their personal immunities extend to members of their 
suite. 

4. They can perform such acts as are not in derogation of the 
laws of the foreign state. 

5. In case of crime, they must be sent home for trial. 

6. Civil actions between them must be sent home for trial. 

7. They are duty bound to commit no acts against the for- 
■eign state. 

8. Their houses can not be made an asylum for criminals not 
members of their suite. 

9. Their property possessed as individuals is subject to local 
jurisdiction. 

They are subject to the courts in the following cases : 

1. Where he is a subject or citizen of the country to which 
he is accredited. 

2. When he carries on trade. 

3. When he holds and acquires property in individual capac- 
ity 

4. When he has initiated the proceedings with consent of 
fiis government. 

Diplomatic agents are: (i) Ambassadors, Legates, and 
Nuncios; (2) Envoys and Ministers Plenipotentiary; (3) Minis- 
ters resident, accredited to the sovereign; (4) Charges d' Affaires, 
accredited to the minister of foreign affairs. 

"Coppell V. Hall, 7 Wall. 542, (1868). 

"Davis V. Packard, 7 Pet. 276, (1833) ; Black Const. Law, p. 123; In 
■Te Baiz, 135 U. S. 403, (1890). 
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Consuls occupy a different status from that of Ambassadors 
and Ministers. Their duties are to watch over the commercial 
interests of their country, and to see that the local laws are prop- 
erly administered in reference to its subjects ; to report commer- 
cial, economical, and political matters ; to receive protests from 
masters of vessels, grant passports, etc. ; to reclaim deserters ; and 
to arbitrate differences, etc. Consuls, not being diplomatic agents, 
are not entitled to diplomatic immunities. Their official position 
carry the following privileges : ( i ) Exemption from arrest for 
political reasons; (2) Exempt frbm taxes; (3) And generally 
such privileges as may be necessary to perform the duties of his 
office. 

The Constitution says that the judicial power of the United 
States shall extend to all cases "affecting" Ambassadors, other 
public Ministers and Consuls. Now, the most important question 
to decide is, when is it a case "affecting" the Ambassador? 
Generally an Ambassador is "affected," within the meaning of 
this provision, if the Ambassador is a party to the record either 
as plaintiff or defendant. The Supreme Court decided that an 
indictment against a private person for an assault upon a public 
minister was not a case "affecting" the minister within the mean- 
ing of the Constitution."'* In another case, the question was 
whether the right of a negro to be a witness in the state of Ken- 
tucky, where he had previously been disqualified, was a case 
"affecting" that witness, and the court held that it was not. The 
witness was not "affected" by the case, whether he was admitted 
to testify or excluded from testifying; that was no affair of his. 
He was not a party to the record either as plaintiff or defend- 
ant.i"" 

Fifth. "To all cases of Admiralty and Maritime Jur- 
isdiction." Originally, the Admiralty Court was the court held 
by the Lord High Admiral of England. Its jurisdiction extended 
principally to crimes committed on the high seas or in places where 
all nations claimed a common right. Maritime jurisdiction refers 
to contracts, claims, services, and rights appertaining to com- 
merce and navigation. This word "maritime" was added to the 
word "admiralty" so as to guard against a narrow interpretation 
of this clause of the Constitution. The two terms were used to- 

°°United States v. Ortega, 11 Wheat. 467, (1826). 
'""Blyew V. United States, 13 Wall. 581, (1871). 



JUDICIAL POWER. 79 

gether so that our admiralty and maritime jurisdiction would 
cover fully all questions that properly fall within the one term or 
the other. Most questions, if not all, under the admiralty and 
maritime jurisdiction, are concerned with the high seas, and as, the 
seas are the joint property of all nations, whose rights and priv- 
ileges relative thereto are regulated by the law of nations and 
treat'es, such cases necessarily belong to the national jvrisdiction 
This is the reason the Federal courts were given jurisdiction over 
this class of cases. 

From the earliest time till the fifteenth century, the Admir- 
alty Court of England grew in power, and encroached upon the 
common law courts. Then came a reaction. The common law 
courts regained their own ground, and in turn encroached upon 
the Admiralty Courts. Out of this condition grew a discussion 
in this country. The question was : How should our constitu- 
tional provision be interpreted? At the time our Constitution 
was adopted, the admiralty jurisdiction in England was consid- 
erably restricted. Should our judges give admiralty the same 
jurisdiction which was then exercised in England, or did the 
Constitution mean to confer the full admiralty jurisdiction as it 
was known to the civilized world? This was an important ques- 
tion in the early days of our government, because it involved a 
question of political power between the states and the United 
States. At first our Supreme Court inclined to the narrow con- 
struction of admiralty jurisdiction, but the court soon departed 
from this view, and now it follows the broad jurisdiction as recog- 
nized by the civilized world. 

The District Courts of the United States have jurisdiction of 
admiralty cases, and may be said to be our Admiralty Courts in 
this country. The admiralty jurisdiction may be outlined as fol- 
lows : 

I, Criminal Cases, 

( I. Contracts, 
Admirality Jurisdiction. { 2. Civil Cases, j 

( 2. Torts, 

3. Prize Cases. 

The criminal jurisdiction extends to all crimes and offenses 
committed on the "high seas" or beyond the jurisdiction of any 
country. The cases of contracts are: Seaman's wages, charter 
parties, contracts Of aflfreightment, carriage of passengers, claims 



,80 UNITED STATES COURTS. 

of material men, salvage, towage, general average, bottomry and 
respondentia bonds, pilotage, wharfage, claims of stevedores, and 
marine insurance. The cases of torts are usually cases, of negli- 
gence, breach of maritime contracts, injuries from negligent tow- 
age, loss of life, collisions, assault and battery, suits for spolia- 
tion, and possessory actions. Prize cases are cases of maritime 
capture made in time of war. In the United States, the District 
Courts discharge the duties both of a prize and an instance court. 

The term "instance court" has no proper application to ad- 
miralty courts in the United States. This is a term that was used 
in England at one time, and it indicated a branch of the admiralty 
x;ourt that had jurisdiction of all matters except those relating 
to prize. The term "instance cases" means all cases in admiralty 
other than prize cases. We have no branches of Admiralty Court 
in this country; jurisdiction is conferred upon 'the District Courts 
without such distinction. 

Cases of admiralty and maritime jurisdiction are not defined 
by the Constitution. They are determined by the ancient and 
settled rules of admiralty. And they are not limited by the stat- 
utes or the judicial decisions of England at the time our Consti- 
tution was adopted. But, if a state statute creates a cause of 
action, though such action be unknown to the ancient admiralty 
law, yet if it is of a maritime nature, the Federal courts, sitting 
in admiralty, will enforce it.^°^ 

The admiralty jurisdiction is an entirely distinct and separate 
.thing from the power of Congress to regulate commerce. Neither 
depends at all upon the other. When the admiralty jurisdiction 
is invoked, it is the nature of the cause of action and the place 
where it arose which must govern, and not the character of the 
-commerce in which the vessel may be engaged. Thus, for in- 
stance, the case of a collision between two ships on a navigable 
river is within the admiralty jurisdiction, notwithstanding the 
vessels were trading between ports of the same state and engaged 
wholly in internal commerce.^"^ 

The admiralty jurisdiction may extend within the boundaries 
of a state, following the course of a navigable river or lake, but 
it does not deprive the state of all jurisdiction over the territory 
covered by such navigable water; it deprives the state only of 

™Ins. Co. V. Dunham, ii Wall i, (1870) ; The Lottawanna, 21 Wall. 
.558, (1874). 

"=Ex parte Boyer, 109 U. S. 629, (1884). 
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such jurisdiction as relates to admiralty or maritime causes. If 
a crime against the laws of a state is committed on such navigable 
waters, within the limits of the state, the jurisdiction to try and 
punish the crime belongs to the state and not to the Admiralty 
Court. Also, the Federal admiralty jurisdiction does not deprive 
the state of the right to regulate the fisheries and the taking of 
oysters in its navigable waters, and to punish persons violating 
such state regulations.^"^ 

The Constitution does not declare that the Federal courts 
shall have exclusive jurisdiction in admiralty and maritime cases. 
But so far as relates to cases of prize, it has always been the doc- 
trine that the jurisdiction of the Federal courts must be exclusive, 
for the reason that the ordinary courts of law were never invested 
with jurisdiction in these cases. And the act of Congress makes 
the jurisdiction exclusive in all civil cases of admiralty and mari- 
time cognizance, saving to suitors a remedy by the common law, 
where the common law is competent to give it. Thus, the Fed- 
eral courts have exclusive jurisdiction of actions relating to mari- 
time torts and contracts and liens for maritime services, when the 
action is in rem (against the vessel), though the state courts have 
jurisdiction in the same cases when the action is in personum, 
provided that it is authorized by the common law or a state stat- 
ute.io* 

In admiralty jurisdiction, an important question to under- 
stand is: What is included within the term "high seas?" This 
term was fully considered in the case of United States v. Rodgers, 
150 U. S. 249. (1893), where a person was indicted in the United 
States District Court for assaulting with a dangerous weapon a 
man on board the steamer Alaska, an American boat and then 
being on the Canadian side of the Detroit River. Justice Field, 
who delivered the opinion of the court, said : 

''Several questions of interest arise upon the construction of 
Section 5346 of the Revised Statutes, upon which the indictment 
in this case was found. The principal one is whether the term 
'high seas,' as there used, is applicable to the open, unenclosed 
waters of the Great Lakes, between which the Detroit River is a 
connecting stream. The term was formerly used, particularly 

""United States v. Bevans, 3 Wheat. 336, (1818) ; Manchester v. Mas- 
sachusetts, 139 U. S. 240, (1891). 

'"The Moses Taylor, 4 Wall. 411, (1866) ; The Hine v. Trevor, 4 
Wall. SSS, (1866) ; The Eagle, 8 Wall. 15, (1868). 
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by writers on public law, and generally in official communications 
between different governments, to designate the open, unenclosed 
waters of the ocean, or of the British seas, outside of their ports 
and havens. At one time it was claimed that the ocean, or por- 
tions of it, were subject to the exclusive use of particular nations. 
The Spaniards, in the i6th century, asserted the right to exclude 
all others from the Pacific Ocean. The Portuguese claimed, with 
the Spaniards, under the grant of Pope Alexander VI., the ex-- 
elusive use of the Atlantic Ocean west and south of a designated 
line. And the English, in the 17th century, claimed the exclusive 
right to navigate the seas surrounding Great Britain. Woolsey on 
International Law, Sec. 55. 

"In the discussions which took place in support of and against 
these extravagant pretensions, the term 'high seas' was applied, in 
the sense stated. It was also used in that sense by English courts 
and law writers. There was no discussion with them as to the 
waters of other seas. The public discussions were generally lim- 
ited to the consideration of the question whether the high seas, 
that is, the open, unenclosed seas, as above defined, or any por- 
tion thereof, could be the property or under the exclusive juris- 
diction of any nation, or whether they were open arid free to the 
navigation of all nations. The inquiry in the English courts was 
generally limited to the question whether the jurisdiction of the 
admiralty extended to the waters of bays and harbors, such -ex- 
tension depending upon the fact whether they constituted a part 
of the high seas. 

"In his treatise on the rights of the sea, Sir Matthew Hale 
says : 'The sea is either that which lies within the body of a coun- 
ty, or without. That arm or branch of the sea which lies within 
the fauces terrae, where a man may reasonably discern between 
shore and shore, is, or at least may be, within the body of a coun- 
ty, and, therefore, within the jurisdiction of the sheriff or cor- 
oner. That part of the sea which lies not within the body of a 
county is called the main sea or ocean.' De Jure Maris, c. iv. Bv 
the 'main sea,' Hale here means the same thing expressed by the 
term 'high sea' — mare altum,' or 'le haut meer.' 

"In Waring v; Clarke, 5 How. 440, 453, this court said that 
it had been frequently adjudicated in the English common law 
courts since the restraining statutes of Richard II. and Henry I\'., 
'that high seas mean that portion of the sea which washes the 
open coast.' In United States v. Crush, 5 Mason, 290, it was 
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held by Mr. Justice Story, in the United States Circuit Court, 
that the term 'high seas,' in its usual sense, expresses the unen- 
closed ocean or that portion of the sea which is without the 
fauces terrac on the sea coast, in contradistinction to that which 
is surrounded or enclosed between narrow headlands or promon- 
tories. It was the open, unenclosed waters of the ocean, or the 
open, unenclosed waters of the sea, which constituted the 'high 
seas' in his judgment. There was no distinction made by him 
between the ocean and the sea, and there was no occasion for any 
such distinction. The question in issue was whether the alleged 
offences were committed within a county of Massachusetts on the 
sea coast, or without it, for in the latter case they were com- 
mitted upon the high seas and within the statute. It was held 
that they were committed in the county of Suffolk, and thus were 
not covered by the statute. 

"If there were no seas other than the ocean, the term 'high 
seas' would be limited to the open, unenclosed waters of the 
ocean. But as there are other seas besides the ocean, there must 
be high seas other than those of the ocean. A large commerce 
is conducted on seas other than the ocean and the English seas, 
and it is equally necessary to distinguish between their open 
waters and their ports and havens, and to provide for offences on 
vessels navigating those waters and for collisions between them. 
The term 'high seas' does not, in either case, indicate any separate 
and distinct body of water; but only the open waters of the sea 
or ocean, as distinguished from ports and havens and waters 
within narrow headlands on the coast. This distinction was ob- 
served by Latin writers between the ports and havens of the Med- 
iterranean and its open waters — the latter being termed the high 
seas. In that sense the term may also be properly used in reference 
to the open waters of the Baltic and the Black Sea, both of which 
are inland seas, finding their way to the ocean by a narrow and 
distant channel. Indeed, wherever there are seas in fact, free to 
the navigation of all nations and people on their borders, their 
open waters outside of the portion 'surrounded or enclosed be- 
tween narrow headlands or prompntories,' on the coast, as stated 
by Mr. Justice Story, or 'without the body of a county,' as de- 
clared by Sir Matthew Hale, are properly characterized as high 
seas, by whatever name the bodies of water of which they are a 
part may be designated. Their names do not determine their 
character. There are, as said above, high seas on the Mediter- 
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ranean (meaning outside of the enclosed waters along its coast), 
upon which the principal commerce of the ancient world was con- 
ducted and its great naval battles fought. To hold that on such 
seas there are no high seas, within the true meaning of that term, 
that is, no open, unenclosed waters, free to the navigation of all 
nations and people on their borders, would be to place upon that 
term a narrow and contracted meaning. We prefer to use it in 
its true sense, as applicable to the open, unenclosed waters of all 
seas, than to adhere to the common meaning of the term two cen- 
turies ago, when it was generally limited to the open waters of 
the ocean and of seas surrounding Great Britain, the freedom of 
which was then the principal subject of discussion. If it be con- 
ceded, as we think it must be, that the open, unenclosed waters 
of the Mediterranean are high seas, that concession is a sufficient 
answer to the claim that the high seas always denote the open 
waters of the ocean. 

"Whether the term is applied to the open waters of the ocean 
or of a particular sea, in any case, will depend upon the context or 
circumstances attending its use, which in all cases affect, more or 
less, the meaning of language. It may be conceded that if a state- 
ment is made that a vessel is on the high seas, without any quali- 
fication by language or circumstance, it will be generally under- 
stood as meaning that the vessel is upon the open waters of one 
of the oceans of the world. It is true, also, that the ocean is often 
spoken of by writers on public law as the sea, and characteristics 
are then ascribed to the sea generally which are properly applic- 
able to the ocean alone ; as, for instance, that its open waters are 
the highway of all nations. Still the fact remains that there are 
other seas than the ocean whose open waters constitute a free 
highway for navigation to the nations and people residing on ~- 
their borders, and are not a free highway to other nations and 
people, except there be free access to those seas by open waters or 
by conventional arrangements. 

"As thus defined, the term would seem to be as applicable 
to the open waters of the great northern lakes as it is to the open 
waters of those bodies usually designated as seas. The Great 
Lakes possess every essential characteristic of seas. They are of 
large extent in length and breadth ; they are navigable the whole 
distance in either direction by the largest vessels known to com- 
merce; objects are not distinguishable from the opposite shores; 
they separate, in many instances, states, and in some instances 
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constitute the boundary between independent nations ; and their 
waters, after passing long distances, debouch into the ocean. The 
fact that their waters are fresh and not subject to the tides, does 
not aifect their essential character as seas. Many seas are tide- 
less, and the waters of some are saline only in a very slight de- 
gree. 

"The waters of Lake Superior, the most northern of these 
lakes, after traversing nearly 400 miles, with an average breadth 
of over 100 miles, and those of Lake Michigan, which extend 
over 350 miles, with an average breadth of 65 miles, join Lake 
Huron, and, after flowing about 250 miles, with an average 
breadth of 70 miles, pass into the river St. Clair ; thence through 
the small lake of St. Clair into the Detroit River ; thence into Lake 
Erie and, by the Niagara River, into Lake Ontario ; whence they 
pass, by the river St. Lawrence, to the ocean, making a total dis- 
tance of over 2,000 miles. Ency. Britannica, vol. 21, p. 178. The 
area of the Great Lakes, in round numbers, is 100,000 square miles. 
Ibid., vol. 14. p. 217. They are of larger dimensions than many 
inland seas which are at an equal or greater distance from the 
ocean. The waters of the Black Sea travel a like distance before 
they come into contact with the ocean. Their first outlet is 
through the Bosphorus, which is about 20 miles long and for the 
greater part of its way less than a mile in width, into the sea of 
Marmora, and through that to the Dardanelles, which is about 
40 miles in length and less than four miles in width, and then 
they find their way through the islands of the Greek Archipelago, 
up the Mediterranean Sea, past the Straits of Gibralter to the 
ocean, a distance, also, of over 2,000 miles. 

"In the Genesee Chief case, 12 How. 443, this court, in con- 
sidering whether the admiralty jurisdiction of the United States 
extended to the Great Lakes, and speaking, through Chief Jus- 
tice Taney, of the general character of those lakes, said: 'These 
lake are, in truth, inland seas. Different states border on them on 
one side, and a foreign nation on the other. A great and growing 
commerce is carried on upon them between different states and a 
foreign nation, which is subject to all the incidents and hazards 
that attend commerce on the ocean. Hostile fleets have encoun- 
tered on them, and prizes been made ; and every reason which ex- 
isted for the grant of admiralty jurisdiction to the general gov- 
ernment on the Atlantic seas applies with equal force to the lakes. 
There is an equal necessity for the instance and for the prize 
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power of the Admiralty Court to administer international law, 
and if the one cannot be established, neither can the other.' 

(P- 4S3-) 

"After using this language, the Chief Justice commented 
upon the inequality which would exist, in the administration of 
justice, between citizens of the states on the lakes, if, on account 
of the absence of tide water in those lakes, they were not entitled 
to the remedies afforded by the grant of admiralty jurisdiction of 
the Constitution, and the citizens of the states bordering on the 
ocean or upon navigable waters affected by the tides. The court, 
perceiving that the reason for the exercise of the jurisdiction did 
not in fact depend upon the tidal character of the waters, but upon 
their practical navigability for the purposes of commerce, disre- 
garded the test of tide water prevailing in England as inapplicable 
to our country with its vast extent of inland waters. Acting upon 
like considerations in the application of the term 'high seas' to 
the waters of the Great Lakes, which are equally navigable, for 
the purposes of commerce, in all respects, with the bodies of water 
usually designated as seas, and are in no respect affected by the 
tidal or saline character of their waters, we disregard the distinc- 
tions made between salt and fresh water seas, which are not essen- 
tial, and hold that the reason of the statute, in providing for pro- 
tection against violent assaults on vessels in tidal waters, is no 
greater but identical with the reason for providing against similar 
assaults on vessels in navigable waters that are neither tidal or 
saline. The statute was intended to extend protection to persons 
on vessels belonging to citizens of the United States, not only 
upon the high seas, but in all navigable waters of every kind out 
of the jurisdiction of any particular state, whether moved by the 
tides or free from their influence. 

"The character of these lakes as seas was recognized by this 
court in the Chicago Lake Front ca,?e^ where we said: 'These 
lakes possess all the general characteristics of open seas, except 
in the freshness of their waters, and in the absence of the ebb and 
flow of the tide.' 'In other respects,' we added, 'they are inland 
seas, and there is no reason or principle for the assertion of 
dominion and sovereignty over and ownership by the state of 
lands covered by tide waters that is not equally applicable to its 
ownership of and dominion and sovereignty over lands covered 
by the fresh waters of these lakes.' Illinois Central Railroad v. 
Illinois, 146 U. S. 387, 435. 
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"It is to be observed also that the term 'high' in one of its 
significations is used to denote that which is common, open, and 
public. Thus e-\'ery road or way or navigable river which is used 
freely by the public is a 'high' way. So a large body of navigable 
water other than a river, which is of an extent beyond the meas- 
urement of one's unaided vision, and is open and unconfined, and 
not under the exclusive control of any one nation or people, but 
is the free highway of adjoining nations or people, must fall 
under the definition of 'high seas' within the meaning of the stat- 
utes. We may as appropriately designate the open, unenclosed 
waters of the lakes as the high seas of the lakes, as to designate 
similar waters of the ocean as the high seas of the ocean, or sim- 
ilar waters of the Mediterranean as the high seas of the Mediter- 
ranean. 

"The language of section 5346, immediately following the term 
'high seas,' declaring a penalty for violent assaults when committed 
on board of a vessel in any arm of the sea or in any river, haven, 
creek, basin, or bay, within the admiralty jurisdiction of the 
United States, and out of the jurisdiction of any particular state, 
equally as when committed on board of a vessel on the high seas, 
lends force to the construction given to that term. The language 
used must be read in conjunction with that term, and as referring 
to navigable waters out of the jurisdiction of any particular state, 
but connecting with the high seas mentioned. The Detroit River, 
upon which was the steamer Alaska at the time the assault was 
committed, connects the waters of Lake Huron ( with which, as 
stated above, the waters of Lake Superior and Lake Michigan 
join) with the waters of Lake Erie, and separates the Dominion 
of Canada from the United States, constituting the boundary be- 
tween them, the dividing line running nearly midway between its 
banks, as established by commissioners, pursuant to the treaty 
between the two countries. 8 Stat. 274, 276. The river is about 
22 miles in length, and from one to three miles in width, and is 
navigable at all seasons of the year by vessels of the largest size. 
The number of vessels . passing through it each year is immense. 
.Between the years 1880 and 1892, inclusive, they averaged from 
thirty-one to forty thousand a year, having a tonnage varying 
from sixteen to twenty-four millions. In traversing the river they 
are constantly passing from the territorial jurisdiction of the one 
nation to that of the other. All of them, however, so far as tran- 
sactions had on board of them are concerned, are deemed to be 
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within the country of their owners. Constructively they consti- 
tute a part of the territory of the nation to which the owners be- 
long. Whilst they are on the navigable waters of the river they 
are within the admiralty jurisdiction of that country. This juris- 
diction is not changed by the fact that each of the neighboring 
nations may in cases assert its own authority over persons on such 
vessels in relation to acts committed by them within its territorial 
limits. In what cases jurisdiction by each country will be thus 
asserted and to what extent, it is not necessary to inquire, for no 
question on that point is presented for our consideration. The 
general rule is that the country to which the vessel belongs will 
exercise jurisdiction over all matters affecting the vessel or those 
belonging to her, without interference of the local government, 
unless they involve its peace, dignity, or tranquility, in which case 
it may assert its authority. Wildenhus's case, 120 U. S. i, 12; 
Halleck on International Law, c. vii., sec. 26, p. 172. The admir- 
alty jurisdiction of the country of the owners of the steamer upon 
which the offence charged was committed is not denied. They 
being citizens of the United States, and the steamer being upon 
navigable waters, it is deemed to be within the admiralty jurisdic- 
tion of the United States. It was, therefore, perfectly competent 
for Congress to enact that parties on board committing an assault 
with a dangerous weapon should be punished when brought with- 
in the jurisdiction of the District Court of the United States. 
But it will hardly be claimed that Congress by the legislation in 
question intended that violent assaults committed upon persons 
on vessels owned by citizens of the United States in the Detroit 
River, without the jurisdiction of any particular state, should be 
punished, and that similar offences upon persons on vessels of like 
owners upon the adjoining lakes should be unprovided for. If 
the law can be deemed applicable to offences committed on vessels 
in any navigable river, haven, creek, basin, or bay, connecting 
with the lakes, out of the jurisdiction of any particular state, it 
would not be reasonable to suppose that Congress intended that 
no remedy should be afforded for similar offences committed on 
vessels upon the lakes, to which the vessels on the river in almost 
all instances, are directed, and upon whose waters they are to be 
chiefly engaged. The more reasonable inference is that Congress 
intended to include the open, unenclosed waters of the lakes under 
the designation of high seas. The term, in the eye of reason, is 
applicable to the open, unenclosed portion of all large bodies of nav- 
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igable waters, whose extent cannot be measured by one's vision, 
and the navigation of which is free to all nations and people on their 
borders, by whatever names those bodies may be locally desig- 
nated. In some countries small lakes are called seas, as in the 
case of the Sea of Galilee, in Palestine. In other countries large 
bodies of water, greater than many bodies denominated seas, are 
called lakes, gulfs, or basins. The nomenclature, however, does 
not change the real character of either, nor should it affect our 
construction of terms properly applicable to the waters of either. 
By giving to the term 'high seas' the construction indicated, there 
is consistency and sense in the whole statute, but there is neither 
if it be disregarded. If the term applies to the open, unenclosed 
waters of the lakes, the application of the legislation to the case 
under indictment cannot be questioned, for the Detroit Rive is 
a water connecting, such high seas, and all that portion which is 
north of the boundary line between the United States and Can- 
ada is without the jurisdiction of any state of the Union. But if 
they be considered as not thus applying, it is difficult to give any 
force to the rest of the statute without supposing that Congress 
intended to provide against violence on board of vessels in nav- 
igable rivers, havens, creeks, basins, and bays, without the juris- 
diction of any particular state, and intentionally omitted the much 
more important provision for like violence and disturbances on 
vessels upon the Great Lakes. All vessels in any navigable river, 
haven, creek, basin, or bay of the lakes, whether within or with- 
out the jurisdiction of any particular state, would sometimes find 
their way upon the waters of the lakes ; and it is not a reasonable 
inference that Congress intended that the law should apply to 
offences only on a limited portion of the route over which the ves- 
sels were expected to pass, and that no provision should be made 
for such offences over a much greater distance on the lakes. 

"Congress in thus designating the open, unenclosed portion 
of large bodies of water, extending beyond one's vision, naturally 
used the same term to indicate it as was used with reference to 
similar portions of the ocean or of bodies which had been desig- 
nated as seas. When Congress, in 1790, first used that term the 
existence of the Great Lakes was known; they had been visited 
by great numbers of persons in trading with the neighboring In- 
dians, and their immense extent and character were generally 
understood. Much more accurate was this knowledge when the 
Act of March 3, 1825, was passed, 4 Stat. 115, c. '65, and when 
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the provisions of Sec. 5346 were reenacted in the Revised Stat- 
utes in 1874. In all these cases, when Congress provided for the 
punishment of violence on board of vessels, it must have intended 
that the provision should extend to vessels on those waters the 
same as to vessels on seas, technically so-called. There were no 
bodies of water in the United States to any portion of which the 
term 'high seas' was applicable if not to the open, unenclosed 
waters of the Great Lakes. It does not seem reasonable to sup- 
pose that Congress intended to confine its legislation to the high 
seas of the ocean, and to its navigable rivers, havens, creeks, 
basins, and bays, without the jurisdiction of any state, and to 
make no provision for offences on those vast bodies of inland 
waters of the United States. There are vessels of every descrip- 
tion on those inland seas now carrying on a commerce greater 
than the commerce on any other inland seas of the world. And we 
cannot believe that the Congress of the United States purposely left 
for a century those who navigated and those who were conveyed 
in vessels upon those seas without any protection. 

"The statute under consideration provides that every person 
who, upon the high seas or in any river connecting with them, 
as we construe its language, within the admiralty jurisdiction of 
the United States, and out of the jurisdiction of any particular 
state, commits, on board of any vessel belonging in whole or in part 
to the United States, or any citizen thereof, an assault on another 
with a dangerous weapon or with intent to perpetrate a felony, 
shall be punished, etc. The Detroit River, from shore to shore, 
is within the admiralty jurisdiction of the United States, and con- 
nects with the open waters of the lakes — high seas, as we hold 
them to be, within the meaning of the statute. From the boun- 
dary line, near its center, to the Canadian shore, it. is out of the 
jurisdiction of the state of Michigan. The case presented is 
therefore directly within its provisions. The act of Congress of 
September 4, 1890, 26 St. 424, c. 874 (i Sup. to the Rev. Stat, 
chap. 874, p. 799), providing for the punishment of crimes sub- 
sequently committed on the Great Lakes, does not, of course, 
affect the construction of the law previously existing. 

"We are not unmindful of the fact that it was held by the 
Supreme Court of Michigan in People v. Tyler, 7 Michigan, 161, 
that the criminal jurisdiction of the Federal courts did not extend 
to offences committed upon vessels on the lakes. The judges who 
rendered that decision were ab^e and distinguished ; but that fact, 
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y/hilst it justly calls for a careful consideration of their reason- 
ing, does not render their conclusion binding or authoritative 
upon this court. Their opinions show that they did not accept 
the doctrine extending the admiralty jurisdiction to cases on 
the lakes and navigable rivers, which is now generally, we might 
say almost universally, received as sound by the judicial tribunals 
of the country. It is true, as there stated, that, as a general prin- 
ciple, the criminal laws of a nation do not operate beyond its ter- 
ritorial limits, and that to give any government, or its judicial tri- 
bunals, the right to punish any act or transaction as a crime, it 
must have occurred within those limits. We accept this doctrine 
as a general rule, but there are exceptions to it as fully recognized 
as the doctrine itself. One of those exceptions is that offences 
committed upon vessels belonging to citizens of the United States, 
within their admiralty jurisdiction (that is, within navigable 
waters), though out of the territorial limits of the United States, 
may be judicially considered when the vessel and parties are 
brought within their territorial jurisdiction. As we have before 
stated, a vessel is deemed part of the territory of the country to 
which she belongs. Upon that subject we quote the language of 
Mr. Webster, while Secretary of State, in his letter to Lord Ash- 
burton of August, 1842. Speaking for the government of the 
United States, he stated with great clearness and force the doc- 
trine which is now recognized by all countries. He said: 'It is 
natural to consider the vessels of a nation as parts of its territory, 
though at sea, as the State retains its jurisdiction over them; and, 
accordingly to the commonly received custom, this jurisdiction is 
preserved over the vessels even in parts of the sea subject to a 
foreign dominion. This is the doctrine of the law of nations, 
clearly laid down by writers of received authority, and entirely 
conformable, as it is supposed, with the practice of modern 
nations. If a murder be committed on board of an American 
vessel by one of the crew upon another or upon a passenger, or 
by a passenger on one of the crew or another passenger, while 
such vessel is lying in a port within the jurisdiction of a foreign 
State or Sovereignty, the offence is cognizable and punishable 
by the proper court of the United States in the same manner as 
if such offence had been committed on board the vessel on the 
liigh seas. The law of England is supposed to be the same. It 
is true that the jurisdiction of a nation over a vessel belonging to 
it, while lying in the port of another, is not necessarily wholly 
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exclusive. We do not consider or so assert it. For any unlawful 
acts done by her while thus lying in port, and for all contracts 
entered into while there by her master or owners, she and they 
must, doubtless, be answerable to the laws of the place. Nor, if 
her master or crew, while on board in such port, break the peace 
of the community by the commission of crimes, can exemption be 
claimed for them. But, nevertheless, the law of nations, as I 
have stated it, and the statutes of governments founded on that 
law, as I have referred to them, show that enlightened nations, in 
modern times, do clearly hold that the jurisdiction and laws of a 
nation accompany her ships not only over the high seas, but into 
ports and harbors, or wheresoever else they may be water-borne. 
For the general purpose of governing and regulating the rights, 
duties, and obligations of those on board thereof, and that, to the 
extent of the exercise of this jurisdiction, they are considered as 
parts of the territory of the nation herself.' 6 Webster's Works, 
306, 307. 

"We do not accept the doctrine that, because by the treaty 
between the United States and Great Britain the boundary line be- 
tween the two countries is run through the center of the lakes, their 
character as seas is changed, or that the jurisdiction of the United 
States to regulate vessels belonging to their citizens navigating those 
waters and to punish offences committed upon such vessels, is in 
any respect impaired. Whatever effect may be given to the bound- 
ary line between the two countries, the jurisdiction of the United 
States over the vessels of their citizens navigating those waters 
and the persons on board remains unaffected. The limitation to 
the jurisdiction by the qualification that the offences punishable 
are committed on vessels in any arm of the sea, or in any river, 
haven, creek, basin, or bay 'without the jurisdiction cf any par- 
ticular state,' which means without the jurisdiction of any state of 
the Union, does not apply to vessels on the 'high seas' of the 
lakes, but only to vessels on the waters designated as connecting 
with them. So far as vessels on those seas are concerned, there 
is no limitation named to the authority of the United States. It 
is true that lakes, properly so-called, that is, bodies of water 
whose dimensions are capable of measurement by the unaided 
vision, within the limits of a state, are part of its territory and 
subject to its jurisdiction, but bodies of water of an extent which 
cannot be measured by the unaided vision, and which are nav- 
igable at all times in all directions, and border on different nations- 
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or states or people, and find their outlet in the ocean as in the 
present case, are seas in fact, however they may be designated. 
And seas in fact do not cease to be such, and become lakes, be- 
cause by local custom they may be so called. 

"In our judgment the District Court of the Eastern District 
of Michigan had jurisdiction to try the defendant upon the in- 
dictment found, and it having been transferred to the Circuit 
Court, that court had jurisdiction to proceed with the trial, and 
the demurrer to its jurisdiction should have been overruled. Our 
opinion, in answer to the certificate, is that 

"The courts of the United States have jurisdiction, under 
section 5346 of the Revised Statutes, to try a person for an as- 
sault, with a dangerous zveapon, committed on a vessel belong- 
ing to a citizen of the United States, ivhen such vessel is in the 
Detroit River, out of the Jurisdiction of any partictdar State, and 
zi'ithin the territorial limits of the Dominion of Canada; and it 
will be returned to the Circuit Court of the United States for the 
Sixth Circuit and Eastern District of Michigan, and it is so or- 
dered." 

Sixth. "To controversies to which the United States 
SHALL BE A PARTY." The Federal courts were given jurisdiction 
of this class of cases because it would not be wise to let any one 
state, a part of the nation, decide questions concerning all the 
states, or nation. The United States is a sovereign state, and like 
every other independent nation, is not liable as defendant in any 
suit, either in one of its own courts or in the courts of a state, 
without its consent. The United States may, however, sue as 
plaintiff in any proper court. The United States is a body cor- 
porate and sovereign authority, and may institute suits like other 
corporate bodies, in any court of any state of the Union; and, 
in this respect, she has the same rights and is entitled to the same 
remedies as natural persons.^*"^ The United States has given its 
consent to be sued in certain cases, and it established a Court of 
Claims to hear and determine suits against itself. This Court of 
Claims may give judgment against the United States if it finds 
the legal right to be with the claimant; but there is no way of 
enforcing its judgments, since no constraint can be put upon the 
United States. Usually, Congress appropriates money to pay such 
judgments. The United States may now be sued in the Circuit 

"^The Floyd Acceptances, 7 Wall. 666, (1868); United States v. In- 
nate, 48 Fed. Rep. 251, (1891). 
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and District Courts of the United States as well as in the Court 
of Claims.^"^ There seems to be one exception to the rule that 
a state cannot be sued without its consent. It is in the case of 
proceedings to appropriate property to public use under the pow- 
er of eminent domain. Land within a particular state, purchased 
and held by the United States as a mere proprietor, and not ap- " 
propriated for any specific use pertaining to the functions of the 
national government, may be condemned and appropriated for 
streets, highways, or other public purposes.^"^ 

To sum up, the United States, as plaintiff, may maintain 
a suit either in one of its own courts, or in the courts of a state, 
or in those of a foreign nation, according to the nature of the 
cause of action and the circumstances which determine the selec- 
tion of a forum. It may sue one of the states, and the proper 
forum is the Supreme Court of the United States. In ail the 
other cases, suit is usually brought in the inferior Federal courts. 
Suits against individuals are brought in the inferior Federal 
courts ; suits against states are brought in the Supreme Court of 
the United States ; and suits against foreign states or nations are 
brought in the tribunals of the foreign nations.^"* As a rule, the 
United States cannot be sued as defendant in any court without 
its consent. This consent is usually given by United States stat- 
utes, and cannot be given by an officer of the United States.^"* 
When the United States or a state grants a right of remedy 
against itself, or against its officers in a case in which the pro- 
ceeding is in fact against the state or United States, it, the state 
or United States, may attach whatever limitations and conditions 
it chooses ; and its own interpretation and application of its stat- 
utes on that subject, given by its own judicial tribunals, are con- 
clusive upon the parties seeking the benefits of them.^^° The 
principal question to remember is: When is it a controversy to 
which the United States is a party ? As a rule, the United States 
mnst be a party to the record, or if not a party to the record, it 
must be the real party in interest. If the United States is a mere 
nominal party to the suit, whether a party to t}ie record or not, 
the case does not fall within this provision. 

""24 U. S. Stat. 505; United States v. Jones, 131 U. S. i, (1889). 
"'United States v. Chicago, 7 How. 185, (1849). 
'""United States v. Texas, 143 U. S. 621, (1892). 
"'Carr v. United States, 98 U. S. 433 (1878). 
"°De Saussure v. Gaillard, 127 U. S. 216, (iS' 
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Sevexth. "To controversies between two or more 
STATES." The reason for giving the Supreme Court original juris- 
diction of controversies between two or more states was partly 
the consideration that such a jurisdiction was necessary to main- 
tain the peaceful and harmonious relations of the states in the 
Union, and partly in order to secure the dignity of the states 
themselves, which might justly have been deemed compromised 
if the settlement of their dispute had been entrusted to any other 
or inferior authority. Before the Constitution there was no court 
in which one state could sue another. In fact, while history fur- 
nishes some few illustrations of a central authority invested 
with power to hear controversies between quasi-independent 
powers, and to arbitrate between them, there is no exact histor- 
ical parallel for this provision of the Constitution, which erects 
the Supreme Federal tribunal not merely into an arbitrator but 
a judge between states, invested with full jurisdiction and with 
power to command obedience to its decisions. That court can 
not only hear and determine all controversies between different 
states, of which it is given original jurisdiction, but can also 
bring before it by process, as it can bring the humblest citizen, 
and declare its judgment, which it has usually been able to en- 
force. ^^^ But in order to call into exercise this jurisdiction of 
the Supreme Court, it is necessary that states, as such, should be 
actually parties in interest in the controversy, and not merely 
nominal parties. ^^^ 

Many questions might arise under this clause concerning the 
reach of the Federal jurisdiction over controversies between 
states. The clause is general, and only as cases arise can it be 
determined whether they present questions which are properly 
of judicial cognizance as between states. Very few cases between 
states have been brought in the Supreme Court, except in regard 
to the settlement of disputed boundaries. These cases, it is set- 
tled, are such controversies as the court may hear and deter- 
mine."° It matters not what the character of the suit is. If it is 
brought by one state against another, the Supreme Court has 
original jurisdiction."* 

"'Miller Const. 330. 

"Towler V. Lindsey, 3 Dall. 411, (i799) : N. H. v. La., 108 U. S. 76, 

( iSS^) 

'"R I. V. Mass., 12 Pet. 657, (1838). 
'"Va. V. W. Va., II Wall. 39, (1870). 
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In providing for the trial of causes between two or mori 
states, the Constitution intends only the states of the Union, thi 
term being taken in the strictest sense, and excluding the terri 
tories and the District of Columbia.^^^ Neither is an Indian tribi 
a "state" ; nor is it a foreign power or state. And consequently 
it cannot sue in the Federal courts."" The Eleventh Amendmen 
has not taken away the liability of a state to another state or to ; 
foreign state. 

Eighth. "Between a state and citizens of anotiiei 
STATE." The Federal courts were given jurisdiction of this clas! 
of cases in order that there be no friction between states, or theii 
citizens. An independent tribunal, such as a Federal court, woulc 
be above suspicion of partiality, and in that way, the harmoniou; 
relations between the states, or their citizens, would be preserved 
Under this class of cases, it will be noticed that the jurisdictior 
extends to suits brought by states against citizens of othe: 
states, or it extends to suits by citizens of other states agams' 
states. In other words, the provision works both ways. Soor 
after the Constitution went into operation, a question arose as tc 
the interpretation to be given to this provision. The questior 
was : Under this provision, can a state be sued in a Federal coun 
by a citizen of another state? Some maintained that such a suil 
could not be brought ; while others maintained that it could. I 
had long been a maxim of the common law that a sovereign state 
could not be sued by individuals except by its consent. The 
states considered themselves in the light of sovereign states, anc 
were very jealous of state rights. In the case of Chisholm v 
Georgia, 2 Dall. 4.19, (1793), the question finally came before th( 
Supreme Court, and it was decided that a citizen of another state 
could sue a state in the Federal court without the consent of the 
state sued. This decision excited much opposition, and led tc 
the adoption of the eleventh amendment to the Constitution, whicl: 
prohibited the construction given by the Supreme Court. 

The Eleventh Amendment to the Constitution of the Unitee; 
States provides as follows: "The judicial power of the United 
States shall not be construed to extend to any suit at law or equity 
commenced or prosecuted against one of the United States bj 
xitizens of another state, or by citizens or subjects of any foreigti 



116, 



Scott V. Jones, 5 How. 343, (1847). 
Cherokee Nation v. Ga., 5 Pet. i, (1831). 
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States." The effect of this amendment is that the states are no 
longer subject to suit in the Federal courts by private persons. 
If private persons wish to sue states, they must bring their suits 
in the courts that the states have provided, and these are usually 
called Courts of Claims. Since the adoption of the Eleventh 
Amendment, we may sum up the rules as follows: (i) A state 
may be sued in the Federal court by another state, or by a foreign 
state, or by the United States ; (2) A state may sue a state in the 
Federal court; (3) A state can not sue the United States except 
in the Court of Claims; (4) A citizen of another state, or the citi- 
zen or subject of a foreign state, can not sue a state in a Federal 
court, such suit must be brought in the Court of Claims provided 
by the state sued ; ( 5 ) A citizen can not sue his own state in a 
Federal court because the Federal courts were never given juris- 
diction of such cases ; if a citizen wishes to sue his own state he 
must sue it in the Court of Claims ; (6) A state can not sue one of 
its own citizens in a Federal court, the state must sue its own 
citizens in its own courts ; (7) A state may sue a citizen of another 
state in a Federal court, or it may sue such citizen in its own 
courts, providing it can get service on him within the state.^^^ 
When is a suit against a state under the Eleventh Amendment? 
This question has been before the United States Supreme Court 
miany times, and is now pretty well settled. 

In Cunningham v. Macon & B. Ry. Co., 109 U. S. 446, 
(1883), the Court, in speaking of this question, said: 

"It may be accepted as a point of departure unquestioned, 
that neither a state nor the United States can be sued as defend- 
ant in any court in this country witliout its consent, except in 
the limited class of cases in which a state may be made a party 
in the Supreme Court of the United States by virtue of the orig- 
inal jurisdiction conferred on this court by the Constitution. 

"This principle is conceded in all the cases, and whenever it 
can be clearl}- seen that the state is an indispensable party to en- 
able the court, according to the rules which govern its procedure, 
to grant the relief sought, it will refuse to take jurisdiction. But 
in the desire to do that justice, which in many cases the courts 
can see will be defeated by an unwarranted extension of this 
principle, they have in some instances gone a long way in holding 

"'United States v. Texas, 143 U. S. 621, (1892) ; Cal. v. So. Pac. Co., 
IS7 U S 229, (189s); Texas v. White, 7 Wall. 700, (1868); Penn. v. 
•Quicksilver Co., 10 Wall SS3, (1870). 

7 
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the state not to be a necessary party, though some interest of 
hers may be more or less affected by the decision. In many of 
these cases the action of the court has been based upon principles 
whose sQundness cannot be disputed. A reference to a few of 
them may enlighten us in regard to the case now under consider- 
ation. 

1. It has been held in a class of cases where property of the 
state, or property in which the state has an interest, comes before 
the court and under its control, in the regular course of judicial 
administration, without being forcibly taken from the possession 
of the government, the court will proceed to discharge its duty 
in regard to that property. And the state, if it choose to come 
in as plaintiff, as in prize cases, or to intervene in other cases 
when she may have a lien or other claim on the property, will be 
permitted to do so, but subject to the rule that her rights will 
receive the same consideration as any other party interested in 
the matter, and be subjected in like manner to the judgment of 
the court. Of this class are the cases of The Siren, 7 Wall, 152, 
157; The Davis, 10 Wall., 15, 20; and Clark v. Barnard and oth- 
ers, 108 U. S. 

2. Another class of cases is where an individual is sued in 
tort for some act injurious to another in regard to person or 
property, to which his defence is that he has acted under the 
orders of the government. 

"In these cases he is not sued, as, or because, he is, the officer 
of the government, but as an individual, and the court is not 
ousted of jurisdiction because he asserts authority as such officer. 
To make out his defence he must show that his authority was suf- 
ficient in law to protect him. See Mitchell v. Harmony, 13 How. 
115; Bates V. Clark, 95 U. S. 204; Meigs v. McClung, 9 Cranch, 
11; Wilcox V. Jackson, 13 Pet. 498; Brown v. Huger, 21 How. 
305 ; Grisar v. McDowell, 6 Wall. 363. 

"To this class belongs also the recent case of United States 
V. Lee, 106 U. S. 196, for the action of ejectment in that case is, 
in its essential character, an action of trespass, with the power 
in the court to restore the possession to the plaintiff as part of 
the judgment. And the defendants. Strong and Kaufman, being 
sued individually as trespassers, set up their authority as officers 
of the United States, which this court held to be unlawful, and 
therefore insufficient as a defence. The judgment in that case 
did not conclude the United States, as the opinion carefully stated. 
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but held the officers Hable as unauthorized trespassers, and turned 
them out of their unlawful possession. 

"3- -^ third class, which has given rise to more controversy, 
is where the law has imposed upon an officer of the government 
a well defined duty in regard to a specific matter, not affecting the 
general powers or functions of the government, but in the per- 
formance of which one or more individuals have a distinct inter- 
est capable of enforcement by judicial process. 

"Of this class are writs of mandamus to public officers, as in 
Marbury v. Madison, i Cranch, 137; Kendall v. Stokes, 3 How. 
87; United States v. Schurtz, 102 U. S., 378; United States v. 
Boutwell, 17 Wall., 604. 

"But in all such cases, from the nature of the remedy by 
mandamus, the duty to be performed must be merely ministerial, 
and must involve no element of discretion to be exercised by the 
officer. 

"It has, however, been much insisted on that in this class of 
cases, where it shall be found necessary to enforce the rights of 
the individual, a court of chancery may, by a mandatory decree 
or by an injunction, compel the performance of the appropriate 
duty, or enjoin the officer from doing that which is inconsistent 
with that duty and with plaintiff's rights in the premises. 

"Perhaps the strongest assertion of this doctrine is found in 
the case of Davis v. Gray, 16 Wall., 203." 

In the case of In re Ayers, 123 U. S., 443, (1887), the Court 
held: 

"The principal contention on the part of the petitioners is 
that the suit, nominally against them, is, in fact and in law, a 
suit against the State of Virginia, whose officers they are, juris- 
diction to entertain which is denied by the Eleventh Amendment 
to the Constitution, which declares that 'the judicial power of the 
United States shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States 
by citizens of another state, or by citizens or subjects of any for- 
eign state.' On the other hand, it is contended by counsel for the 
complainants in that cause, who have argued against the dis- 
charge of the petitioners, that the suit is not within that prohibi- 
tion. 

"It must be regarded as a settled doctrine of this court, estab- 
lished by its recent decisions, 'that the question whether a suit is 
within the prohibition of the Eleventh Amendment is not always 
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determined by reference to the nominal parties on the record.' 
Poindexter v. Greenhow, 114 U. S., 270, 287. This, it is true, 
is not in harmony with what was said by Chief Justice Marshall 
in Osborn v. Bank of the United States, 9 Wheat., 738, 857. In 
his opinion in that case he said : 'It may, we think, be laid down as 
a rule which admits of no exception, that, in all cases where juris- 
diction depends on the party, it is the party named in the record. 
Consequently, the Eleventh "Amendment, which restrains the 
jurisdiction granted by the Constitution over suits against states, 
is, of necessity, limited to those suits in which a state is a party 
on the record. The amendment has its full effect, if the Consti- 
•tution be construed as it would have been construed had the juris- 
diction of the court never been extended to suits brought against 
a state by the citizens of another state or by aliens.' And the point 
as involved in that case was stated by Mr. Justice Swayne, deliv- 
ering the opinion of the court in Davis v. Gray, 16 Wall., 203, 
220, as follows : 'In deciding who are parties to the suit the court 
will not look beyond the record. Making a state officer a party 
does not make the state a party, although her law may have 
prompted his action and the state may stand behind him as the 
real party in interest. A state can be made a party only by shap- 
ing the bill expressly with that view, as where individuals or cor- 
porations are intended to be put in that relation to the case.' But 
what was said by Chief Justice Marshall in Osborn v. Bank of 
the United States, supra, must be taken in connection with its 
immediate context, wherein he adds (page 858) : 'The state not 
being a party on the record, and the court having jurisdiction 
over those who are parties on the record, the true question is not 
one of jurisdiction, but whether, in the exercise of its jurisdiction, 
the court ought to make a decree against the defendants ; whether 
they are to be considered as having a real interest, or as being 
only nominal parties.' This conveys the intimation, that where 
the defendants who are sued as officers of the state, have not a 
real, but merely a nominal interest in the controversy, the state 
appearing to be the real defendant, and therefore an indispens- 
able party, if the jurisdiction does not fail for want of power over 
the parties, it does fail, as to the nominal defendants, for want 
of a suitable subject matter. 

"This, indeed, seems to be the interpretation put upon this 
language by Chief Justice Marshall himself in the opinion of the 
court, delivered by him in the case of The Governor of Georgia 
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V. Madrazo, i Pet., no, 123, 124. After quoting the paragraphs 
from the opinion in the case of Osborn v. Bank of the United 
States, above extracted, the Chief Justice mentioned the case of 
Georgia v. Brailsford, 2 DalL, 402, wliere the action was not in 
the name of the state, but was brought by tlie governor ill its 
behalf, and added: 'If, therefore, the state was properly consid- 
ered as a party in that case, it may be considered as a part\ in 
this.' He further said : 'The claim upon the Governor is as a gov- 
ernor ; he is sued, not by his name, but by his title. The demand 
made upon him is not made personally, but officially. The decree 
is pronounced, not against the person, but the officer, and appears 
to have been pronounced against the successor of the original de- 
fendant ; as the appeal bond was executed by a different governor 
from him who filed the information. In such a case, where the 
chief magistrate of a state is sued, not by his name, but by his 
style of office, and the claim made upon him is entirely in his 
official character, we think the state itself may be considered as a 
party on the record. If the state is not a party, there is no party 
against whom a decree can be made. No person in his natural 
capacity is brought before the court as defendant.' It was there- 
fore held, in that case, that the state was in fact, though not in 
form, a party defendant to the suit, and that, consequently, the 
Circuit Court had no jurisdiction to pronounce the decree ap- 
pealed from. See also Ex parte Juan Madrazzo, 7 Pet. 627. This 
view was reiterated by this court in Kentucky v. Dennison, 24 
How. 66, 98, where it was said to be settled, 'that where the state 
is a party, plaintiff or defendant, the governor represents the 
state, and the suit may be, in form, a suit by him as governor in 
behalf of the state, where the state is plaintiff, and he must be 
summoned or notified as the officer representing the state, where 
the state is defendant.' Accordingly, in Cunningham v. Macon 
& Brunswick Railroad Co., 109 U. S. 446, it was decided that in 
those cases where it is clearly seen upon the record that a state 
is an indispensable party to enable the court, according to the 
rules which govern its procedure, to grant the relief sought, it 
will refuse to take jurisdiction. The inference is, that where it 
is manifest, upon the face of the record, that the defendants have 
no individual interest in the controversy, and that the relief sought 
against them is only in their official capacity as representatives 
of the state, which alone is to be affected by the judgment or de- 
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cree, the question then arising, whether the suit is not substan- 
tially a suit against the state, is one of jurisdiction. 

"The very question was presented in the cases of New 
Hampshire v. Louisiana and New York v. Louisiana, io8 U. S. 
"^6. In each of these cases thefe was upon the face of the record 
nominally a controversy between two states, which, according to 
the terms of the Constitution, was subject to the judicial power 
of the United States. So far as could be determined by refer- 
ence to the parties named in the record, the suits were within the 
jurisdiction of this court; but, on an examination of the cases as 
stated in the pleadings, it appeared that the state, which was 
plaintiff, was suing, not for its own use and interest, but for the 
use and on behalf of certain individual citizens thereof, who had 
transferred their claims to the state for the purposes of suit. It 
was accordingly unanimously held by this court, that it would 
look behind and through the nominal parties on the record, to 
ascertain who were the real parties to the suit. The Chief Jus- 
tice, speaking for the court in that case, made a review of the 
circumstances which led to the adoption of the Eleventh Amend- 
ment, and, in concluding his opinion, said: "The evident purpose 
of the amendment, so promptly proposed and finally adopted, was 
to prohibit all suits against a state by or for citizens of other 
states, or allies, without the consent of the state to be sued ; and, 
in our opinion, one state cannot create a controversy with another 
state, within the meaning of that term as used in the judicial 
clauses of the Constitution, by assuming the prosecution of debts 
owing by the other state to its citizens. Such being the case, 
we are satisfied that we are prohibited, both by the letter and the 
spirit of the constitution, from entertaining these suits, and the 
bill in each case is dismissed.' (p. 91.) 

"The converse of that case is to be found in Hagood v. 
Southern, 117 U. S. 52. There, the State of South Carolma, 
which was the party in interest, was not nominally a defendant. 
The nominal defendants were the Treasurer of the State of 
South Carolina, its Comptroller-General, and the treasurers of its 
various counties and their successors in office. The object of the 
bills was to obtain on behalf of the complainants, by judicial pro- 
cess, the redemption by the state of certain scrip of wljich they 
were holders, according to the terms of a statute in pursuance 
of which it was issued, by the levy, collection, and appropriation 
of a special tax pledged to that purpose, as they claimed, by an 
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irrepealable law, constituting a contract protected from violation 
by the Constitution of the United States. The decrees of the 
Circuit Court granting the relief were reversed, and the cause re- 
manded, with instructions to dismiss the bills, on the ground that 
the suits, though nominally against the officers of the state, were 
really against the state itself. In its opinion this court said (page 
67) : 'These suits are accurately described as bills for the specific 
performance of a contract between the complainants and the State 
of South Carolina, who are the only parties to it. But to these 
bills the state is not in name made a party defendant, though leave 
is gi^-en to it to become such if it chooses ; and, except with that 
consent, it could not be brought before the court and be made to 
appear and defend. And yet it is the actual party to the alleged 
contract, the performance of which is decreed; the one required 
to perform the decree; and the only party by whom it can be 
performed. Though not nominally a party to the record, it is the 
real and only party in interest, the nominal defendants being the 
officers and agents of the state, having no personal interest in the 
subject matter of the suit, and defending only as representing the 
state. And the things required by the decrees to be done and 
performed by them are the very things which, when done and 
performed, constitute a performance of the alleged contract by 
the state. The state is not only the real party to the controversy, 
but the real party against which relief is sought by the suit, and 
the suit is, therefore, substantially within the prohibition of the 
Eleventh Amendment to the Constitution of the United States.' 

"The conclusions in the case of Hagood v. Southern were 
justified by what had previously been decided by this court in the 
cases of Louisiana v. Jumel and Elliott v. Whitz, 107 U. S. 711. 
Those cases had for their object, one, by injunction, to restrain 
the officers of the state from executing the provisions of the act 
of the General Assembly alleged to be in violation of the contract 
rights of the plaintififs, and the other, by mandamus, to require 
the appropriation of money from the treasury of the state in ac- 
cordance with the contract. This relief, it was decided, was not 
within the competency of the judicial power. The Chief Justice 
said, on that point (page ^2^) : 'The remedy sought, in order to 
be complete, would require the court to assume all the executive 
authority of the state, so far as it related to the enforcement of 
this law, and to supervise the conduct of all persons charged with 
any official duty in .respect to the levy, collection, and disburse- 
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ment of the tax in question until the bonds, principal and interest, 
were paid in full ; and that, too, in a proceeding in which the state, 
as a state, was not and could not be made a party. It needs no 
argument to show that the political power cannot be thus ousted 
of its jurisdiction and the judiciary set in its place. When a state 
submits itself, without reservation, to the jurisdiction of a court 
in a particular case, that jurisdiction may be used to give full 
effect to what the state his, by its act of subimssion, allowed to 
be done ; and if the law permits coercion of the public officers to 
enforce any judgment that may be rendered, then such coercion 
may be employed for that purpose. But this is very far from 
authorizing the courts, when a state cannot be sued, to set up its 
jurisdiction over the officers in charge of the public moneys, so 
as to control them as against the political power, in their admin- 
istration of the finances of the state.' 

"It is, therefore, not conclusive of the principal question in 
this case, that the State of Virginia is not named as a party de- 
fendant. Whether it is the actual party, in the sense of the pro- 
hibition of the Constitution, must be determined by a considera- 
tion of the nature of the case as presented on the whole record." 

Ninth. "Between citizens of different states." The 
Federal courts were given jurisdiction of this class of cases be- 
cause of the apprehension that a -citizen sued in the courts of his 
own state by a non-resident might be able to prevail unjustly, in 
consequence of local influence and prejudice against citizens of 
other states. In this class of cases, a citizen of one state can sue 
a citizen of another state in the Federal court providing the 
amount involved is large enough. Congress has provided that in 
this class of cases the amount must be two thousand dollars. Al- 
though the Federal courts have jurisdiction of cases between citi- 
zens of different states, this does not necessarily deprive the state 
courts of jurisdiction of the same classes of cases. For example, 
"A," a citizen of Michigan, can sue "B," a citizen of Ohio, in the 
United States Circuit Court, providing the amount involved ex- 
ceeds two thousand dollars, exclusive of interest and costs. How- 
ever, "A" is not obliged to sue "B" in the United States Court; 
he can go to Ohio and sue "B" in the state court; or if "A" finds 
"B" in Michigan, he can sue "B" in the Michigan court. 

In order to confer Jurisdiction on the Federal courts in this 
class of cases, the requisite diversity of citizenship between the 
parties must appear on the face of the record, and if the record 
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fails to show a case, the court will dismiss the cause on its own 
motion.^^^ In this class of cases, the controversy must be between 
citizens of different states. It does not mean a controversy be- 
tween two aliens or between an alien and a citizen; or a contro- 
versy between a citizen of the District of Columbia, or a citizen of 
a territory, and a citizen of a state. It means a controversy be- 
tween citizens of diiferent states, and the citizens between whom 
the controversy exists must be not only citizens of states but of 
the United States as well. If such is not the case, the Federal 
court has no jurisdiction under this Constitutional provision. It 
must be remembered that a person can be a citizen of the United 
States and not of a state, or a man can be a citizen of a state and 
not a citizen of the United States, but being a citizen of the 
United States and residing within a state makes you a citizen of 
that state within this Constitutional provision. A citizen is a 
native born or naturalized person, and a declaration of intention 
to become a citizen is not sufficient to make one a citizen. The 
full naturalization proceedings must be completed. Residence 
may not be the equivalent of citizenship.^^" To give jurisdiction 
in this class of cases, it must be a controversy between citizens of 
different states in which every party upon one side is a citizen of 
a different state from every party upon the other, and to deter- 
mine between whom the controversy exists, the court will exam- 
ine the record. ^^" The citizenship of formal parties with no real 
interest in the controversy does not affect the jurisdiction. It is 
the citizenship of the real party in interest that governs. ^^^ If 
one of the parties sues or is sued as a receiver, or as an executor 
or administrator, or as guardian or trustee, his own citizenship, 
not that of those whom he represents, is the test in determining 
the jurisdiction. But when an infant sues by his next friend or 
guardian, the citizenship of the infant alone is to be considered.^^'' 
If jurisdiction has once attached, it will not be defeated by change 
of citizenship between the parties. Neither will a change of own- 



"'Morris v. Gilmer, 129 U. S. 315, (li _ 
""Robertson v. Cease, 97 U. S. 646, (1878); Bors v. Preston, iii 
U. S. 252, (1884). 

'""Blake v. McKim, 103 U. S. 336, (1880) ; Removal Cases, 100 U. S. 

457, (1879)- 

™Md. V. Baldwin, 112 U. S. 490, (1884) ; McNutt v. Bland, 2 How. 

9, (1844). 

""TDavies v. Lathrop, 12 Fed. Rep. 353, (1882) ; Rice v. Houston, 13 
Wall. 66, (1871) ; Woolbridge v. McKenna, 8 Fed Rep. 650, (1881). 
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ership of property which is the subject of the action defeat juris- 
diction.^-^ For the purpose of bringing suit in Federal courts, a 
corporation is conclusively presumed to be a citizen of the state 
wherein it was incorporated. In other words, a corporation is a 
citizen within the meaning of this Constitutional provision, and it 
can sue in the Federal courts just the same as a natural person.^^* 

Tenth. "Controversies between citizens of the same 
state claiming lands under grants of different states.'" 
Jurisdiction in this class of cases was given to the Federal courts 
because neither of the two states ought to decide the controversy. 
The rights of the two states are drawn in question, consequently, 
neither is competent to provide the court to settle the case. An 
independent tribunal will be more apt to do justice in such cases. 
This provision is illustrated in a case where one party claimed 
land under a grant of New Hampshire made when Vermont was 
a part of that state, and the other under a grant from Vermont 
made after their separation, it was held that the controversy arose 
between persons claiming land under grants of different states.^^" 

Eleventh. "Between a state, or the citizens thereof, 
AND FOREIGN STATES, CITIZENS OR SUBJECTS." All questions touch- 
ing the duties due to foreign people ought to be decided by a 
national court, and this is the reason we find the Federal courts 
exercising jurisdiction over this class of cases. Under this Con- 
stitutional provision, the Federal jurisdiction extends to suits by 
states against foreign states, citizens or subjects. It also extends 
to suits by foreign states against states or against citizens of 
states; but it does not extend to suits against states by citizens 
or subjects of foreign states, as the Eleventh Amendment cuts 
off such suits. The citizens of a state may sue foreign citizens or 
subjects, or, foreign citizens or subjects may sue citizens of a 
state.^^" But where both plaintiff and defendant are aliens, a 
Federal court will not take jurisdiction under this provision.^^^ 

An alien continues to be a citizen or subject of a foreign state 
until he has been fully naturalized under the laws of the United 

"'Clark V. Mathewson, 12 Pet. 164, (1838) ; Dunn v. Qarke, 8 Pet. 
I, (1834). 

"■"Shaw V. Quincy, 145 U. S. 444, (1892). 

"'"Pawlet V. Clark, 9 Cranch 292, (1815). 

""Brown v. Strode, s Cranch 303, (1809) ; Piquignot v. Pa. Ry. Co., 
16 How. 104, (1853). 

^"Montalett v. Murray, 4 Cranch 46, (1807) ; Jackson v. Twentyman, 
2 Pet. SS6, (1829). 
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States. A declaration of intention to become a citizen, nor will 
the fact that the state in which he resides has given him the 
right to vote be enough. An Indian residing within the United 
States is not a foreign citizen or subject within the meaning of 
the Constitution, and he cannot on that ground maintain a suit 
in the Federal courts. A foreign corporation is deemed an alien 
within the meaning of this provision. It must be remembered 
that in those cases where aliens can sue in the Federal courts, 
only alien friends are meant, as it is not according to the rules of 
International Law to open the courts to alien enemies ; but if an 
alien enemy is sued, he will be allowed to defend. The distinction 
between the word "citizen" and "subject," as used here, is said 
to be that the former relates to individuals of popular govern- 
ments, the latter to monarchies.^^* 

^"Karrahoo v. Adams, i Dill. 344, ( 1870) ; Society v. New Haven, 8 
Wheat. 464, (1823); Minneapolis v. Reum, 56 Fed. Rep. 576, (1893). 



CHAPTER IV. 
JURISDICTION OF THE SUPREME COURT. 

Constitutional ProTision. 

The provision in the Constitution of the United States which 
distributes the judicial power among the courts is as follows: 
"In all cases affecting ambassadors, other public ministers, and 
consuls, and those in which a state shall be a party, the Supreme 
Court shall have original jurisdiction, and in all other cases men- 
tioned in the grant of judicial power, the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with such 
exceptions and under such regulations as the Congress shall 
make.'' In other words, the jurisdiction of the Supreme Court is 
divided into two classes, viz., (i) Cases of Original Jurisdiction, 
(2) Cases of Appellate Jurisdiction. Original jurisdiction means 
that the case is begun there, in the first instance, without first hav- 
ing been instituted in an inferior court. Appellate jurisdiction 
means that the suit was begun in an inferior court and was taken 
up to a higher court by appeal or writ of error, or any other 
method, as the nature of the case may require. The original juris- 
diction of the Supreme Court extends to the following cases : ( i ) 
"All cases affecting ambassadors, other public ministers, and con- 
suls," (2) "All cases in which a state shall be a party." In all 
the other cases mentioned in the Constitution, the Supreme Court 
has appellate jurisdiction with such exceptions and under such 
regulations as Congress shall make. The purpose of giving the 
Supreme Court original jurisdiction in the two classes of cases 
mentioned, was to prevent delay in arriving at a final decision of 
questions of international importance and of questions involving 
the states, and also, to show curtesy to the parties by allowing 
them to bring their suits in the highest court of the land in the first 
instance. Very few cases are heard under the original jurisdic- 
tion. Nearly all the business of the Supreme Court is under its 
appellate jurisdiction, as it is the court of final resort upon all 
questions involving the constitution, laws, or treaties of the United 
States. 
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One of the first questions that came before the Supreme Court 
for its decision was, whether Congress could confer upon the 
Supreme Court other original jurisdiction than that mentioned in 
the Constitution. It arose in this way: 

John Adams, President of the United States, appointed Wil- 
liam Marbury Justice of the Peace of the District of Columbia; 
the Senate advised and consented to the appointment; the com- 
mission in due form was signed by President Adams ; and the 
seal of the United States was in due form affixed to the commis- 
sion by the Secretary of State. Adams' term of office having 
expired, Jefferson became President, and Madison was appointed 
Secretary of State. Madison refused to deliver the commission 
to Marbury, and so Marbury applied to the Supreme Court for 
a writ of mandamus to compel delivery of the commision. Mar- 
bury's application for mandamus was based upon an act of Con- 
gress, the Judiciary Act of 1789, which authorized the issuing of 
mandamus in such cases in the first instance. Now, if Congress 
could give the Supreme Court jurisdiction in such cases as this, 
it was actually conferring upon the Supreme Court original juris- 
diction in cases other than the two classes provided in the Consti- 
tution. But the Supreme Court said Congress could not do this, 
and that the act of Congress was null and void. The court in 
deciding this case, Marbury v. Madison, i Cranch 137, (1803), 
used the following language : 

"The constitution vests the whole judicial power of the United 
States in one Supreme Court, and such inferior courts as Congress 
shall, from time to time, ordain and establish. This power is 
expressly extended to all cases arising under the laws of the United 
States ; and, consequently, in some form, may be exercised over 
the present case ; because the right claimed is given by a law of the 
United States. 

"In the distribution of this power it is declared that 'the 
Supreme Court shall have original jurisdiction in all cases affect- 
ing ambassadors, other public ministers and consuls, and those 
in which a state shall be a party. In all other cases, the Supreme 
Court shall have appellate jurisdiction.' 

"It has been insisted, at the bar, that as the original grant of 
jurisdiction, to the Supreme and inferior courts, is general, and 
the clause, assigning original jurisdiction to the Supreme Court, 
contains no negative or restrictive words, the power remains to 
the legislature, to assign original jurisdiction to that court in other 
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cases than those specified in the article which has been recited ; 
provided those cases belong to the judicial power of the United 
States. 

"If it had been intended to leave it in the discretion of the 
legislature to apportion tlie judicial power between the Supreme 
and inferior courts according to the will of that body, it would cer- 
tainly have been useless to have proceeded further than to have 
defined the judicial power, and the tribunals in which it should 
be vested. The subsequent part of the section is mere surplusage, 
is entirely without meaning, if such is to be the construction. If 
Congress remains at liberty to give this court appellate jurisdic- 
tion, where the constitution has declared their jurisdiction shall 
be original; and original jurisdiction where the constitution has 
declared it shall be appellate ; the distribution of jurisdiction, made 
in the constitution, is form without substance. 

"Affirmative words are often, in their operation, negative of 
other objects than those affirmed ; and m this case, a negative or 
exclusive sense must be given to them, or they have no operation 
at all. 

"It cannot be presumed that any clause in the constitution is 
intended to be without ofifect; and, therefore, such a construction 
is inadmissable, unless the words require it. 

"If the solicitude of the convention, respecting our peace with 
foreign powers, induced a provision that the Supreme Court 
should take original jurisdiction in cases which might be supposed 
to affect them; yet the clause would have proceeded no further 
than to provide for such cases, if no further restriction on the pow- 
ers of Congress had been intended. That they should have appel- 
late jurisdiction in all other cases, with such exceptions as Con- 
gress might make, is no restriction; unless the. words be deemed 
exclusive of original jurisdiction. 

"When an instrument organizing fundamentally a judicial 
system, divides it into one supreme, and so many inferior courts 
as the legislature may ordain and establish; then enumerates its 
powers, and proceeds so far to distribute them, as to define the 
jurisdiction of the Supreme Court by declaring the cases in which 
it shall take original jurisdiction, and that in others it shall take 
appellate jurisdiction; the plain import of the words seems to be, 
that in one class of cases its jurisdiction is original, and not appel- 
late; in the other it is appellate, and not original. If any other 
construction would render the clause inoperative, that is an addi- 
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lional reason for rejecting such other construction, and for adher- 
ing to their obvious meaning. 

"To enable this court, then, to issue a mandamus, it must be 
shown to be an exercise of appellate jurisdiction, or to be necessary 
to enable them to exercise appellate jurisdiction. 

"It has been stated at the bar that the appellate jurisdiction 
may be exercised in a variety of forms, and that if it be the will 
of the legislature that a mandamus should be used for that pur- 
pose, that will must be obeyed. This is true, yet the jurisdiction 
must be appellate, not original. 

'Tt is the essential criterion of appellate jurisdiction, that it 
revises and corrects the proceedings in a cause already instituted, 
and does not create that cause. Although, therefore, a mandamus 
may be directed to courts, yet to issue such a writ to an officer for 
the delivery of a paper, is in effect the same as to sustain an ori- 
ginal action for that paper, and, therefore, seems not to belong to 
appellate, but to original jurisdiction. Neither is it necessary in 
such a case as this, to enable the court to exercise its appellate 
jurisdiction. 

"The authority, therefore, given to the Supreme Court, by the 
act establishing the judicial courts of the United States, to issue 
writs of mandamus to public ofi&cers, appears not to be warranted 
by the constitution; and it becomes necessary to inquire whether 
a jurisdiction so conferred can be exercised. 

"The question, whether an act,- repugnant to the constitution, 
can become the law of the land, is a question deeply interesting to 
the United States ; but, happily, not of an intricacy proportioned 
to its interest. It seems only necessary to recognize certain prin- 
ciples, supposed to have been long and well established, to 
decide it. 

"That the people have an original right to establish, for their 
future government, such principles, as, in their opinion, shall most 
conduce to their own happiness is the basis on which the whole 
American fabric has been erected. The exercise of this original 
right is a very great exertion ; nor can it, nor ought it, to be fre- 
quently repeated. The principles, therefore, so established, are 
deemed fundamental. And as the authority from which they pro- 
ceed is supreme, and can seldom act, they are designed to be per- 
manent. 

"This original and supreme will organizes the government, 
and assigns to different departments their respective powers. It 
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may either stop here, or establish certain hmits not to be trans- 
cended by those departments. 

"The government of the United States is of the latter descrip- 
tion. The powers of the legislature are defined and limited ; and 
that those limits may not be mistaken, or forgotten, the constitu- 
tion is written. To what purpose are powers limited, and to what 
purpose is that limitation committed to writing, if these limits may, 
at any time, be passed by those intended to be restrained? The 
distinction between a government with limited and unlimited pow- 
ers is abolished, if those limits do not confine the persons on whom 
they are imposed, and if acts prohibited and acts allowed, are of 
equal obligation. It is a proposition too plain to be contested, that 
the constitution controls any legislative act repugnant to it; or, 
that the legislature may alter the constitution by an ordinary act. 

"Between these alternatives there is no middle ground. The 
constitution is either a superior paramount law, unchangeable by , 
ordinary means, or it is on a level with ordinary legislative acts, 
and, like other acts, is alterable when the legislature shall please 
to alter it. 

"If the former part of the alternative be true, then a legisla- 
tive act contrary to the constitution is not law : if the latter part be 
true, then written constitutions are absurd attempts, on the part of 
the people, to limit a power in its own nature illimitable. 

"Certainly all those who have framed written constitutions 
contemplate them as forming the fundamental and paramount law 
of the nation, and, consequently, the theory of every such govern- 
ment must be, that an act of the legislature, repugnant to the con- 
stitution, is void. 

"This theory is essentially attached to a written constitution, 
and is, consequently, to be considered, by this court, as one of the 
fundamental principles of our society. It is not therefore to be 
lost sight of in the further consideration of this subject. 

"If an act of the legislature, repugnant to the constitution, 
is void, does it, notwithstanding its invalidity, bind the courts, and 
oblige them to give it effect? Or, in other words, thought it be 
not law, does it constitute a rule as operative as if it was a law? 
This would be to overthrow in fact what was established in theory ; 
and would seem, at first view, an absurdity too gross to be insisted 
on. It shall, however, receive a more attentive consideration. 

"It is emphatically the province and duty of the judicial 
department to say what the law is. Those who apply the rule to 
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particular cases must of necessity expound and interpret tiiat rule. 
If two laws conflict with each other, the courts must decide on the 
operation of each. 

"wSo if a law be in opposition to the constitution ; if both the 
law and the constitution apply to a particular case, so that the 
court must either decide that case conformably to the law, dis- 
regarding the constitution ; or conformably to the constitution, dis- 
regarding the law , the court must determine which of these con- 
flicting rules governs the case. This is of the very essence of 
judicial duty. 

"If, then, the courts are to regard the constitution, and the 
constitution is superior to any ordinary act of the legislature, the 
constitution, and not such ordinary act, must govern the case to 
which they both apply. 

"Those, then, who controvert the principle that the constitu- 
tion is to be considered, in court, as a paramount law, are reduced 
to the necessity of maintaining that courts must close their eyes 
on the constitution, and see only the law. 

"This doctrine would subvert the very foundation of all writ- 
ten constitutions. It would declare that an act which, according 
to the principles and theory of our government, is entirely void, 
is yet, in practice, completely obligatory. It would declare that 
if the legislature shall do what is expressly forbidden, such act, 
notwithstanding the express prohibition, is in reality effectual. 
It would be giving to the legislature a practical and real omnipo- 
tence, with the same breath which professes to restrict their pow- 
ers within narrow limits. It is prescribing limits, and declaring 
that those limits may be passed at pleasure. 

"That it thus reduces to nothing what we have deemed the 
greatest improvement on political institutions, a written constitu- 
tion, would of itself be sufficient, in America, where written con- 
stitutions have been viewed with so much reverence, for rejecting 
the construction. But the peculiar expressions of the constitution 
of the United States furnish additional arguments in favor of its 
rejection. 

"The judicial power of the United States is extended to all 
cases arising under the constitution. 

"Could it be the intention of those who gave this power, to 
say that in using it the constitution should not be looked into? 
That a case arising under the constitution should be decided with- 
out examining the instrument under which it arises? 

8 
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"This is too extravagant to be maintained. 

"In some cases, then, the constitution must be looked into by 
the judges. And if they can open it at all, what part of it are they 
forbidden to read or to obey ? 

"There are many other parts of the constitution which serve 
to illustrate this subject. 

"It is declared that "no tax or duty shall be laid on articles 
exported from any state.' Suppose a duty on the export of cotton, 
of tobacco, or of flour ; and a suit instituted to recover it. Ought 
judgment to be rendered in such a case? Ought the judges to 
close their eyes on the constitution, and only see the law ? 

"The constitution declares 'that no bill of attainder or ex post 
facto law shall be passed.' 

"If, however, such a bill should be passed, and a person should 
be prosecuted under it; must the court condemn to death those 
victims whom the constitution endeavors to preserve ? 

" 'No person,' says the constitution, 'shall be convicted of 
treason unless on the testimony of two witnesses to the same overt 
act, or on confession in open court.' 

"Here the language of the constitution is addressed especially 
to the courts. It prescribes, directly for them, a rule of evidence 
not to be departed from. If the legislature should change that 
rule, and declare one witness, or a confession out of court, suffi- 
cient for conviction, must the constitutional principle yield to the 
legislative act? 

"From these, and many other selections which might be made, 
it is apparent, that the framers of the constitution contemplated 
that instrument as a rule for the government of courts, as well as 
of the legislature. 

"Why otherwise does it direct the judges to take an oath to 
support it ? This oath certainly applies • in an especial manner, 
to their conduct in their official character. How immoral to im- 
pose it on them, if they were to be used as the instruments, and 
the knowing instruments, for violating what they swear to sup- 
port! 

"The oath of office, too, imposed by the legislature, is com- 
pletely demonstrative of the legislative opinion on this subject. 
It is in these words : 'I do solemnly swear that I will administer 
justice without respect to persons, and do equal right to the poor 
and to the rich ; and that I will faithfully and impartially discharge 
all the duties incumbent on me as , according to the best 
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of my abilities and understanding, agreeably to the constitution 
and laws of the United States.' 

"Why does a judge swear to discharge his duties agreeably 
to the constitution of the United States, if that constitution forms 
no rule for his government? if it is closed upon him, and cannot 
be inspected by him ? 

"If such be the real state of things, this is worse than solemn 
mockery. To prescribe, or to take this oath, becomes equally a 
crime. 

"It is also not entirely unworthy of observation, that in declar- 
ing what shall be the supreme law of the land, the constitution 
itself is first mentioned ; and not the laws of the United States 
generally, but those only which shall be made in pursuance of the 
constitution, have that rank. 

"Thus, the particular phraseology of the constitution of the 
United States confirms and strengthens the principle, supposed to 
be essential to all written constitutions, that a law repugnant to the 
constitution is void ; and that courts, as well as other departments, 
are bound by that instrument." 

Although Congress cannot confer upon the Supreme Court 
other original jurisdiction than that mentioned in the Constitu- 
tion, yet Congress can give concurrent jurisdiction to inferior 
courts of the cases over which the Supreme Court has original 
jurisdiction. This does not take away the original jurisdiction of 
the Supreme Court; but gives to the inferior courts a concurrent 
jurisdiction. ■^^^ 

Original Jurisdiction. 

The first class of cases over which the Supreme Court has 
original jurisdiction is : "All cases affecting ambassadors, 
OTHER PUBLIC MINISTERS AND CONSULS." The reason for giving 
the court original jurisdiction in this class of cases was to avoid 
as far as possible any complications with foreign nations, which 
would probably arise if inferior courts were allowed to take juris- 
diction of such cases. All privileges extended to the representa- 
tives of a country are in fact extended to the country itself, and as 
a rule, the representatives of one nation are not subject to the 

""Ames V. Kansas, iii U. S. 449, (1884) ; United States v. La., 123 
U. S. 32, (1887) ; Plaquemines v. Henderson, 170 U. S. 511, (1898). 
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courts of another nation. And this rule is a necessary one in order 
that foreign representatives perform, without molestation, the 
duties for which they were appointed. The founders of our Con- 
stitution, having this rule in mind, provided, that as far as con- 
sistent with the principles of international law, our Supreme Court 
was to have original jurisdiction of cases affecting the representa- 
tives of foreign nations. That is to say, as far as foreign repre- 
sentatives are at all allowed to resort to our courts, they can begin 
the cases in the highest court of our country, the Supreme Court 
of the United States. The main question to determine is, when 
is the ambassador "affected" under this provision of the Constitu- 
tion? We may say, generally, that the ambassador is "affected" 
if he is a party to the record either as plaintiff or defendant. It 
is not enough that he is the cause of the controversy, or that he 
is involved indirectly in the proceedings. This is illustrated by 
the case of United States v. Ortega, ii Wheat. 467, (1826), where 
the defendant was indicted in the Circuit Court of the United 
States, for infracting the law of nations, by offering violence to 
the person of the Charge d' Affaires of the King of Spain in the 
United States, contrary to the law of nations, and to the act of 
Congress of the United States in such case 'provided. The jury 
having found a verdict of guilty, the defendant moved in arrest of 
judgment, and assigned for cause "that the Circuit Court has no 
jurisdiction of the matter charged in the indictment, inasmuch as 
it is a case affecting an ambassador or other public minister." The 
Supreme Court held that this was not a case affecting a public 
minister, within the plain meaning of the Constitution. It is that 
of a public prosecution, instituted and conducted by and in the 
name of the United States, for the purpose of vindicating the law 
of nations, and that of the United States, offended, as the indict- 
ment charges, in the person of a public minister, by an assault 
committed on him by a private individual. It is a case, thet), which 
affects the United States and the individual whom they seek to 
punish ; but one in which the minister himself, although he was the 
person injured by the assault, has no concern, either in the event 
of the prosecution or in the costs attending it. So the Supreme 
Court ordered that' the Circuit Court had jurisdiction of the mat- 
ter, and that the case was not one which affects an ambassador or 
other public minister under the original jurisdiction of the Su- 
preme Court. -Ortega's contention was, of course, that it was a 
case affecting an ambassador under the original jurisdiction of the 
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Supreme Court and should have been brought in the Supreme 
Court and not in the United States Circuit Court ; but the Supreme 
Court held adversely to this defense. 

In regard to ambassadors, public ministers and consuls, the 
following propositions may be deduced from the Constitution, law 
of nations, and acts of Congress : ( i ) That no civil suit or crimi- 
nal prosecution can be commenced against a foreign ambassador, 
other public minister or consul, in any state court. (2) That an 
ambassador, public minister or consul may, at his election, com- 
mence a suit in a state court. (3) Compulsory process will not 
issue against an ambassador or public minister, in any court what- 
ever. (4) A consul may be sued, civilly or criminally, in the 
courts of the Union, in the same manner as a private individual. 

(5) The Supreme Court has original and exclusive jurisdiction 
of suits against ambassadors, and other public ministers, as any 
court of justice can exercise consistently with the law of nations. 

(6) The Supreme Court has original, but not exclnsive, jurisdic- 
tion of suits brought by ambassadors, or other public ministers, 
or in which a consul is a party. (7) The Supreme Court has 
appellate jurisdiction, in all cases involving the construction of the 
Constitution, or the validity and construction of the laws and trea- 
ties of the United States in any case in which a representative of 
a foreign government is a party. (8) The property of foreign 
ambassadors and of those attached to their respective legations, 
are exempt from seizure under the law. If foreign representa- 
tives engage in trade, then such property must be subject to the 
law just the same as the property of private individuals. 

The second class of cases over which the Supreme Court has 
original jurisdiction is "Cases in which a state shall be a 
PARTY." The original jurisdiction extended to this class in order 
to recognize the high standing of the states, and to prevent delay 
in deciding any questions involving them. This provision does 
n(it give the Supreme Court original jurisdiction of every case in 
which a state is a party. It does not give jurisdiction to a suit 
by a citizen of another state or citizen or subject of a foreign state 
against a state. Nor does it extend to a suit by a citizen against 
his own state. However, it does extend to a suit of one state 
against another state, or of the United States against a state, or 
of a state against the individuals of other states or countries.^'" 

""Wisconsin v. Pelican Ins. Co., 127 U. S. 265, (i 
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To determine whether a state is a party to a particular suit 
is not always an easy matter. If the state is a party to the suit, 
the Supreme Court has original jurisdiction under the constitu- 
tional provision ; but, it must be remembered that not all cases in 
which a state is a party come within the original jurisdiction of 
the Supreme Court, for instance, the Eleventh Amendment takes 
away the jurisdiction of suits by citizens of other states or citizens 
or subjects of foreign states against states. Also, a state can 
not be sued by one of its own citizens in the Supreme Court, 
as the Supreme Court never was given jurisdiction of those 
cases, such suits are to be brought in the state court. But 
in all other cases, if the state is a party, suit can be brought 
in the Supreme Court under the original jurisdiction. The 
rules which determine whether a state is a party may be enu- 
merated as follows : First. Whether a state is an actual party 
must be determined by a consideration of the nature of the case 
as presented by the whole record. Second. A suit against the 
Governor of a state, in his official capacity, is deemed to be a suit 
against the state. Third. Neither a state nor the United States 
can be sued as a defendant in any court in this country without 
its consent, except in the limited class of cases under the original 
jurisdiction of the Supreme Court. Fourth. In order to do jus- 
tice, the courts, in some cases, will go a long way in holding the 
state not to be a necessary party, though some interest of hers may 
be more or less affected by the decision. Fifth. It has been held 
in a class of cases, where property of the state, or property in 
which the state has an interest, comes before the court and under 
its control, in the regular course of judicial administration, without 
being forcibly taken from the possession of the government, the 
court will proceed to discharge its duty in regard to that property, 
and the state, if it choose to come in as plaintiff, as in prize cases, 
or to intervene in other cases where she may have a lien or other 
claim on the property, will be permitted to do so, but subject to the 
rule that her rights will receive the same consideration as any 
other party interested in the matter, and be subjected in like man- 
ner to the judgment of the court. Sixth. Cases where an indi- 
vidual is sued in tort for some act injurious to another in regard 
to person or property, to which his defense is that he has acted 
under orders of the government. In these cases he is not sued as, 
or because he is, the officer of the government, but as an individual, 
and the court is not ousted of jurisdiction because he asserts 
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authority as such officer. To make out his defense he must show 
that his authority was sufficient in law to protect him. Seventh. 
Cases where the law has imposed upon an officer of the govern 
ment a well defined duty in regard to a specific matter, not affect- 
ing the general powers or functions of the government, but in the 
performance of which one or more individuals have a distinct 
interest capable of enforcement by judicial process. The courts 
will in those cases enforce obedience to the law. 



Appellate Jurisdiction. 

The appellate jurisdiction of the Supreme Court covers two 
classes of cases, namely: (i) Cases from state courts, (2) 
Cases from inferior United States Courts. Soon after the 
Constitution was adopted, some of the states disputed the right of 
the Supreme Court to review by appeal or writ of error a decision 
of the highest court of a state. They claimed that the Constitu- 
tion did not expressly give this jurisdiction to the Supreme Court, 
and as a consequence, the Supreme Court could not exercise any 
such authority. The question finally reached the Supreme Court 
and it was there settled once for all. It was decided that the 
Supreme Court could exercise appellate jurisdiction over state 
courts in some cases, and, although there is no express provision 
in the Constitution authorizing such appellate jurisdiction, there 
is implied authority. The source of this implied power is found 
irf the second clause of the sixth article of the Constitution. It is 
as follows : "This Constitution, and the laws of the United States 
which shall be made in pursuance thereof; and all treaties made, 
or which shall be made, under the authority of the United States, 
shall be the supreme law of the land ; and the judges in every state 
shall be bound thereby, any thing in the constitution or laws of any 
state to the contrary notwithstanding." Now, it is very evident, 
that the constitution, laws, or treaties of the United States could 
not be the supreme law of the land unless the judicial power of the 
United States could take final jurisdiction of all questions arising 
under them. This question is thoroughly explained in the case 
of Martin v. Hunter, i Wheat. 304. (1806), and, also, in the case 
of Cohens v. Virginia, 6 Wheat. 264. (1821). 

The jurisdiction of the Supreme Court over the state courts, 
and, also, over the inferior United States courts, is regulated by 
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Congress. Section 2, Article 3, of the Constitution, gives Con- 
gress this power, and so we find statutes upon this subject. As 
soon as possible, after the convening of our government, Congress 
passed an act for the establishment of courts and the distribution 
of the judicial power among the same. This act is called the- 
Judiciary Act of 1789, and is found in the Revised Statutes of the 
United States, although it has been modified considerably since 
the time of its first passage. The 25th Section of this Judiciary" 
Act provided in what cases the Supreme Court exercises appellate 
jurisdiction over state courts. The law at present is as follows : 
"That a final judgment or decree in any suit, in the highest court of 
lai^' or equity of a state in which a decision in the suit could he had, 
FIRST. Where is drawn in question the validity of a treaty or stat- 
ute of, or an authority exercised under, the United States, and the^ 
decision is against their validity; second. Where is drawn in ques- 
tion the validity of a statute of, or an authority exercised rmder, 
any state, on the ground of their being repugnant to the Constitu- 
Hon, treaties, or lazvs of the United States, and the decision is in 
favor of their validity; third. Where any title, right, privilege, or 
immunity is claimed under the Constitution, or any treaty or stat- 
ute of, or commission held or authority exercised under, the United 
States, and the decision is against the title, right, privilege, or im- 
munity specially set up or claimed by either party under such Con- 
stitution, treaty, statute, commission or authority, — may be re-ex- 
amined, and reversed or affirmed, in the Supreme Court of the 
United States upon a zvrif of error.'' That is, in any of the above 
classes of cases. Congress has, by authority of the Constitution, 
given to the Supreme Court the power to review, reverse, or affirm 
the highest decision of a state court.^^^ 

In order that the Supreme Court may take jurisdiction under 
this act, certain essentials must exist, and we will now examine 
those essentials in the order in which they arise. 



A. JUDGMENT OF STATE COURT MUST BE FINAL. 

One of the first essentials, under the act of Congress, to give 
the Supreme Court jurisdiction over a decision of a state court is, 
that the judgment of the state court must have been a final judg- 

'"Rev. Stat., Sec. 709. 
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ment. If it is not a final judgment, but an interlocutory one, 
the Supreme Court will not take cognizance of the case. 
What is a final judgment depends upon the nature of the 
proceedings of the inferior court. As a general rule no 
judgment is final which does not terminate the litigation be- 
tween the parties. A judgment reversing the judgment of an in- 
ferior court, and remanding the cause for such further proceedings 
as to law and justice appertain, does not do this. The rule is well 
settled and of long standing that a judgment or decrfeee to be final, 
within the meaning of this term as used in the acts of Congress 
giving this court jurisdiction on writ of error, must terminate the 
litigation between the parties on the merits of the case, so that if 
there should be an affirmance in the Supreme Court, the court be- 
low would have nothing to do but to execute the judgment or de- 
cree it had already rendered. ^^^ 

A judgment of the highest court of a state, overruling 
a demurrer, and remanding the case to the trial court for further 
proceedings, is not a final judgment. ^■'■' 

A decree of the highest court of a state affirming the decision 
of an inferior court of a state, is a final decree or judgment from 
which a writ of error will lie to the Supreme Court. 

The settled rule is that if a superior court makes a decree fixing 
the liability and rights of the parties, and refers the case to a master 
or subordinate court for a judicial purpose, such, for instance, as a 
statement of account upon which a further decree is to be entered, 
the decree is not final. 



B. THE PROCEEDIXG IN THE STATK MUST BE A SUIT. 

The term "suit" is a very comprehensive term, and is under- 
stood to apply to any proceedings in a court of justice by which an 
individual pursues that remedy which the law affords. The modes 
of proceeding may be various ; but, if a right is litigatedin a court 
of justice, the proceeding by which the decision of the court is 
sought is a suit.^^* 

"'St. Clair County v. Livingston, i8 Wall. 628, (1873) ; Bostwick v. 
Brinkerhoff, 106 U. S. 3, (1882). 

"'Werner v. Charleston, 151 U. S. 360, (1894). 
"*Kohl V. United States, 91 U. S. 367, (i87S)- 
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C. THE DECISION MUST BE BY HIGHEST COURT OF THE STATE. 

The decision must, be by the highest court of the state, and this 
means the one that has power to make a final decision. If an in- 
ferior court has power to make a final decision of the case, then the 
inferior court, is the highest court of the state under this act of Con- 
gress. Mr. Justice Gray, in the case of Gt. West. Tel. Co. v. Burn- 
ham, 162 U. S. 339, (1896), in speaking of this question said: 

"This court has no jurisdiction, upon writ of error, to review 
a judgment of a state court, unless it was a final judgment, by the 
highest court of the state in which a decision in the suit could be 
had, and against a right set up under the Constitution or laws of 
the United States. 

"The order of the inferior court of Wisconsin, overruling the 
defendant's demurrer, with leave to answer over, was clearly not a 
final judgment, under the Judiciary Act of the United States, al- 
though it was reviewable on appeal in the Supreme Court of Wis- 
consin, under the statutes and practice of the state. 

"The judgment which was rendered by the Supreme Court of 
Wisconsin upon such an appeal cannot be reviewed by this court ; 
because, although it was a judgment of the highest court of the 
stale, and against the plaintifif in error, it was not a final judgment, 
disposing of the whole case, but only reversed the order of the in- 
ferior court overruling the demurrer, and remanded the case, to that 
court for further proceedings. 

"The subsequent judgment of the inferior court, sustaining 
the demurrer and dismissing the action, cannot be reviewed by this 
court; because, although it was a final judgment against the plain- 
tiff in error, setting up a right under the Constitution and laws of 
the United States, it wa^ not a final judgment in the highest court 
of the state in which a decision in the suit could be had. 

"The case is singularly like McComb v. Knox County Com- 
missioners, 91 U. S. I, in which an order of a Court of Common 
Pleas, overruling a demurrer to an answer, was reversed by the Su- 
preme Court of Ohio, and the case remanded for further proceed- 
ings according to law ; the Court of Common Pleas, in accordance 
with that decision, sustained the demurrer to the answer, and the 
defendant not moving to amend, but electing to stand by his an- 
swer, gave judgment against him; and a writ of error to review 
that judgment was dismissed by this court, Chief Justice Waite 
saying : 'The Court of Common Pleas is not the highest court of the 
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state; btit the judgment we are called upon to re-examine is the 
judgment of that court alone. The judgment of the Supreme Court 
is one of reversal only. As such, it was not a final judgment. Par- 
cels V. Johnson, 20 Wall. 653 ; Moore v. Robbins, 18 Wall. 588 ; St. 
Clair V. Lovingston, 18 Wall. 628. The Common Pleas was not di- 
rected to enter a judgment rendered by the Supreme Court and to 
carry it into execution, but to proceed with the case acording to 
law. The Supreme Court, so far from putting an end to the litiga- 
tion, purposely left ic open. The law of the case upon the pleadings 
as they stood was settled ; but ample power was left in the Com- 
mon Pleas to permit the parties to make a new case by amend- 
ment.' The final judgment is, therefore, the judgment of the Court 
of Common Pleas, and not of the Supreme Court. It may have been 
the necessary result of the decision by the Supreme Court of the 
questions presented for its determination ; but it is none the less, on 
that account, the act of the Common Pleas. As such, it was, when 
rendered, open to review by the Supreme Court, and for that reason 
is not the final judgment of the highest court in the state in which a 
decision in the suit could be had. Rev. Stat. Sec. 709. The writ is 
dismissed.' See also Bostwick v. Brinkerhoff, 106 U. S. 3 ; Rice v. 
Sanger, 144 U. S. 197 ; Rutland Railroad v. Central Vermont Rail- 
road, 159 U. S. 630, 638 ; Sanford Co., petitioner, 160 U. S. 247. 

" In the case at bar, it was argued in support of the jurisdic- 
tion of this court that, if an appeal had been taken from the final 
judgment of the inferior court to the Supreme Court of Wisconsin, 
that court, according to its uniform decisions, would have affirmed 
the judgment, upon the ground that its decision on the first appeal 
was conclusive ; that this court according to the decision in North- 
ern Pacific Railroad v. Ellis, 144 U. S. 458, would not take jurisdic- 
tion of a writ of error to review a judgment based upon that ground 
only ; and consequently that a writ of error from this court to the in- 
ferior court was the only way in which the decision of that court, 
refusing full faith and credit to the judicial proceedings in Illinois, 
could be reviewed by this court. 

"If all this were so, there would be strong ground for sustain- 
ing the present writ of error. Wheeling & Belmont Bridge v. 
Wheeling Bridge, 138 U. S. 337,342. But the argument is based 
upon a misconception of the decisions supposed to support it. 

"It is true that the Supreme Court of Wisconsin, upon a sec- 
ond appeal from an inferior court, has always declined to recon- 
sider any question of law decided upon the first appeal. Downer v. 
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Cross, 2 Wisconsin, 371, 381 : Noonan v. Orton, 27 Wisconsin, 
300; DuPont V. Davis, 35 Wisconsin, 631 ; Lathrop v. Knapp, 37 
Wisconsin, 307; Oshkosh Fire Department v. Tuttle, 50 Wiscon- 
sin, 552. It does not, however, as appears by the two cases last 
cited, when that question is the only one presented by the second 
appeal, dismiss that appeal for want of jurisdiction; but it enter- 
tains jurisdiction, and affirms the judgment. In so doing, that 
court has done no more than this court has always done, or than is 
necessary to enable an appellate court to perform its duties satis- 
factorily and efficiently, which would be impossible if- a question, . 
once considered and decided by it, were to be litigated anew in the 
same case upon any and every subsequent appeal. Washington 
Bridge v. Stewart, 3 How. 413, 425; Roberts v. Cooper, 20 How. 
467, 481 ; Clark v. Keith, 106 U. S. 464; Chaffin v. Taylor, 116 U. 
S. 567; Sanford Co., petitioner, 160 U. S. 247, 259. 

"The case of Northern Pacific Railroad v. Ellis was very pecu- 
liar in its circumstances, and was as follows : Ellis brdught an ac- 
tion against the Northern Pacific Railroad Company, in an inferior 
court in the State of Wisconsin, to quiet title to land ; and in his 
complaint set forth not only his own title, but also the title of the 
railroad company under a conveyance by way of donation from a 
county. The railroad company demurred to the complaint, the de- 
murrer was overruled, and the company appealed to the Supreme 
Court of Wisconsin, which held the conveyance to be void for want 
of power in the county under the Constitution of the state, and 
therefore, without any Federal question being presented or consid- 
ered, affirmed the order overruling the demurrer, and remanded 
the case to the inferior court for further proceedings, "^"j Wiscon- 
sin, 114. The railroad company then filed an answer, reasserting 
its title under the deed from the county; and afterwards applied 
for leave to file a supplemental answer, setting up a decree which, 
since the decision of the Supreme Court of the state, had been ren- 
dered by the Circuit Court of the United States in a suit com- 
menced after the former order of the inferior court, by the rail- 
road company against Ellis and others, by which judgment the title 
of the railroad company in other lands held under the same con- 
veyance was adjudged to be valid. The inferior court of the state 
denied leave to file the supplemental answer, and, upon a hearing, 
rendered final judgment against the railroad company. The com- 
pany again appealed to the Supreme Court of the state, which af- 
firmed the judgment, upon the ground that its own decision upon 
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the demurrer as to the vahdity of the title of the railroad company 
was res adjndicata, and could not, according to the settled law of 
the state, be reviewed by the inferior court, or even by the Supreme 
Court of the state, save upon motion for rehearing. 80 Wisconsin, 
459- 465- The only right under the laws of the United States, sug- 
gested or considered at any stage of the proceedings in the courts 
of the state, was the claim that the decree of the Circuit Court of 
the United Stater rendered after the decision of the Supreme 
Court of the state, upon the first appeal, estopped Ellis to deny the 
validity of the convt?*'ance from the county to the railroad company. 
The only decision made by the Supreme Court of the state upon that 
claim was that the invalidity of that conveyance had been finally 
adjudged, for the purposes of the suit, by its former decision, and 
therefore the decree of the Circuit Court of the United States 
should not be permitted to be pleaded by supplemental answer, in 
the nature of a plea puis darrein continuance. This court, in dismis- 
sing the writ of error to the Supreme Court of the state, dealt with 
no other question ; 144 U. S. 458 ; and never considered the right of 
the railroad company, merely by virtue of its charter from the 
United States, to tak"e land by such a conveyance, until that subject 
was brought into judgment upon the subsequent appeal from the 
decree of the Circuit Court of the United States. Roberts v. Nor- 
thern Pacific Railroad, 158 U. S. i. 

"There is nothing in the decisions above cited, or in any other 
decision of this court, which countenances the position that in Wis- 
consin, or in any other state, when the highest court of the state, 
upon the first appeal, decides a Federal question against the appel- 
lant, and remands the case to the inferior court, not merely to carry 
the judgment into execution, but for further proceedings according 
to law, and upon further hearing the inferior court renders final 
judgment against him, he can have that judgment reviewed by this 
court by writ of error, without first appealing from it to the highest 
court of the state, or at least, where such is the practice, presenting 
a petition to that court for leave to appeal. Fisher v. Perkins, 122 
U. S. 522." 

"In the case at bar, as in McComb v. Knox County Commis- 
sioners, above cited, the final judgment of the inferior court of 
the state may have been the necessary result of the previous de- 
cision by the Supreme Court of the questions presented for its de- 
termination; but it was none the less, on that account, a judgment 
of the inferior court. As such, it was, when rendered, open to re- 
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view by the Supreme Court upon a new appeal ; and, for that rea- 
son, was not the final judgment of the highest court of the state in 
which a decision in the suit could be had." 



a A FEDERAL QUESTION MUST BE INVOLVED. 

A federal question is a question arising in a litigated case, and 
necessary io its decision, im'olving the construction of the Consti- 
tution, or a law or treaty of the United States. If from the ques- 
tions involved in a case, it appears that some title, right, privilege, 
or immunity, on which the recovery depends, will be defeated by 
one construction of the Constitution, or of a law or treaty of the 
United States, or sustained by the opposite construction, the case 
will be one arising under the Constitution or laws of the United 
States, and involves a federal question. A federal question, may 
be said, to be one arising under any one of the three classes of cases 
in which you can go, by writ of error, from the highest court of a 
state to the Suprem.e Court of the United States. It must, in order 
to be a_ federal question, arise under some one of those classes of 
cases mentioned by the 25th Section of the Judiciary Act, or what is 
now Section 709 of the Revised Stautes of the United States. In 
other words, you can go from the highest court of a state to the 
Supreme Court of the United States in any one of the following 
cases : ( i ) . Where the decision of the state court is against the 
validity of the United States statute or treaty. (2) . Where the de- 
cision of a state court is in favor of the validity of a state law, as 
against a United States law or treaty. (3). Where the decision of 
the state court denies to an individual some right, title, privilege, 
or immunity guaranteed by the Constitution, laws or treaties of the 
United States. In any of these cases, the aggrieved party, can, by 
writ of error, take the case to the Supreme Court of the United 
States, thus passing over all the inferior federal courts. But, it 
must be remembered, an actual case must arise, and it must fall 
strictly within the statute, or else, the Supreme Court will not take 
jurisdiction. The Supreme Court will not when requested by the 
counsel for plaintiffs and defendants in error, in a case in which it 
has not jurisdiction to affirm or reverse the judgment of the court 
from which the same has been brought by a writ of error to a state 
court, examine into the questions in the case and decide upon them. 
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Consent will not give jurisdiction. Jurisdiction must arise, under 
the act of Congress.^^^ 

If a party brings a suit in a state court, and his right is based 
upon a law or statute of the United States, and the state court de- 
cides against such United States statute, the party can then take the 
case to the Supreme Court of the United States. ' This is, briefly, 
an illustration of the first class of cases. If a party suing in a state 
court, claims that the law of the state is contrary to the law of the 
United States upon which he bases his claim, and the state court de- 
cides in favor of the state law as against the United States law, 
then we have an example of the second class of cases. Or, if a per- 
son who is sued in a state court claims some privilege or right or 
immunity under the Constitution, laws or treaties, and the state 
court decides against him, we have then an example of the third 
class of cases. But in any case, the federal question, must have 
been raised in the state court, and decided, and decided against the 
right claimed under the Constitution, laws or treaties of the United 
States. In Sayward v. Denny, 158 U. S. 180, (1895), Chief Justice 
Fuller, in speaking of this question, said : 

"As the validity of no treaty or statute of, or authority exer- 
cised under, the United States, nor of a statute of, or authority ex- 
ercised under, any state, was drawn in question, it is essential to 
the maintenance of our jurisdiction that it should appear that some 
title, right, privilege, or immunity under the Constitution or laws 
of the United States, was specially set up or claimed in the state 
court, and that the decision of the highest court of the state, in 
which such decision could be had, was against the title, right, privi- 
lege, or immunity so set up or claimed. And in that regard, certain 
propositions must be regarded as settled, i. That the certificate 
of the presiding judge of the state court, as to the existence of 
grounds upon which our interposition might be successfully in- 
voked, while always regarded with respect, cannot confer jurisdic- 
tion upon this court to re-examine the judgment below. Powell vi 
Brunswick County, 150 U. S. 433, 439, and cases cited. 2. That 
the title, right, privilege, or immunity must be specially set up or 
claimed at the proper time and in the proper way. Miller v. Texas, 
153 U. S. 535 ; Morrison v. Watson, 154 U. S. iii, 115, and cases 
cited. 3. That such claim cannot be recognized as properly made 
when made for the first time in a petition for rehearing after judg- 

'''^Mills V. Brown, 16 Pet. 525, (1842). 
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merit. ^ Loeber v. Schroeder, 149 U. S. 580, 585, and cases cited. 
4. That the petition for the writ of error forms no part of the rec- 
ord upon which action is tal<en here. Butler v. Gage, 138 U. S. 52, 
and case cited. 5. Nor do the arguments of counsel, though the 
opinions of the state courts are now made such by rule. Gibson v. 
Chouteau, 8 Wall. 314; Parmelee v. Lawrence, 11 Wall. 36; Gross 
V. U. S. Mortgage Co., 108 U. S. 477, 484 ; United States v. Taylor, 
147 U. S. 695, 700. 6. .The right on which the party relies must 
have been called to the attention of the court, in some proper way, 
and the decision of the court must have been against the right 
claimed. Hoyt v. Sheldon, i Black, 518; Maxwell v. Newbold, 18 
How. 511, 515. 7. Or, at all events, it must appear from the rec- 
ord, by clear and necessary intendment, that the federal question 
was directly involved so that the state court could not have given 
judgment without deciding it ; that is, a definite issue as to the pos- 
session of the right "must be distinctly deducible from the record be- 
fore the state court can be held to have disposed of such Federal 
question by its decision. Powell v. Brunswick County, 150 U. S. 
400, 433." 



E. THE RECORD MUST SHOW THE FEDERAL QUESTION. 

The federal question must appear upon the record in some way. 
Jf the opposing counsel, upon examination of the record, thinks the 
question does not appear so as to give the court jurisdiction, he 
may file a motion to dismiss the writ of error. Also, if the court, 
-on the hearing, finds there is no federal question, it will dismiss the 
writ of error on its own motion. There are many ways in which 
to get the federal question on the record, and the case of Armstrong 
V. Athens County, 16 Pet. 281, (1842), enumerates those ways 
fully. The case is as follows : 

"This is a writ of error from a state court ; and it has become 
the duty of this court, before proceeding to examine the merits of 
the controversy, to determine whether jurisdiction over it is con- 
ferred by the twent3--fifth section of the judiciary act of 1789. It is 
true no question upon that subject was raised in the argument pre- 
sented for the appellant; (the respondent having no counsel;) but 
it has been the uniform, practice of this court, in every case of this 
description, to ascertain, in the first instance, whether the record 
presented a case in which we were authorized by law to revise the 
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judgment or decree of a state court. And this question has so often 
arisen, and parties have been so frequently subjected to unneces- 
sary expense in bringing causes here, in which a writ of error or 
appeal to this court would not lie, that we have thought this a fit 
occasion to state the principles upon which the court have constant- 
ly acted, and which may now be regarded as the law of the court. 

"In order to give this cotirt jurisdiction under the twenty-fifth 
Section of the Act of 1789, it must appear on the record itself, to 
be one of the cases enumerated in that section ; and nothing out of 
the record certified to this court can be taken into consideration. 

"This must be shown : First, either by express averment, or by 
necessary intendment in the pleadings in the case. 

"Or, secondly, by the direction given by the court and stated 
in the exception. 

"Or, thirdly, when the proceeding is according to the law of 
Louisiana, by the statement of facts, and of the decision, as usual- 
ly made in such cases bythe court. 

"Or, fourthly, it must be entered on the record of the proceed- 
ings in the Appellate Court, in cases where the record shows that 
such a point may have arisen and been decided, that it was in fact 
raised and decided ; and this entry must appear to have been made 
by the order of the court, or by the presiding judge by order of the 
court, and certified by the clerk, as a part of the record in the state 
court. 

"Or, fifthly, in proceedings in equity, it may be stated in the 
body of the final decree of the state court from which the appeal is 
taken to this court. 

"Or, sixthly, it must appear from the record that the question 
was necessarily involved in the decision and that the state court 
could not have given the judgment or decree, which they passed, 
without deciding it. 

"We are not aware of any other modes in ^thich the judgment 
or decree of a state court can lawfully be brought before us ; and 
we have stated them particularly, in order to prevent, in future, the 
difficulties and discrepancies which have so often arisen on this 
subject." 

As to when the Supreme Court will review a decision of a state 
court is nicely explained in the case of Central Land Co v. Laidley, 
159 LL S. 103, ( 1895) , where the court held : 

"The questions upon the merits of this case, discussed at length 
by counsel, were whether the Supreme Court of Appeals of West 
9 
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Virginia rightly construed the provision of the code of that state of 
1868, which was, and was admitted to be, in all material respects, a 
re-enactment of the corresponding provision of the code of Virginia 
of i860, prescribing the form of acknowledgement by a married 
woman of a deed of real estate ; and whether the court below gave 
a construction of that provision less favorable to the validity of 
such a deed, than had been given to it by its own earlier decisions, 
and by the highest court of Virginia before the creation of the State 
of West Virginia. Those questions are not free from difficulty; 
and this court, before undertaking to pass upon them, must be satis- 
fied that it has jurisdiction to do so. 

"The grounds relied on for invoking the appellate jurisdiction 
of this court are, in substance, that by the decision of the Supreme 
Court of Appeals of West Virginia, without any legislative action, 
the obligation of the contract contained in the deed from Mr. and 
Mrs. Pennybacker to Huntington, the grantor of the plaintiff in 
error, has been impaired, and the plaintiff in error has been de- 
prived of its property without due process of law. 

"Assuming, without deciding, that these grounds were suf- 
ficiently and seasonably taken in the courts of West Virginia, we 
are of opinion that they present no federal question. 

"In order to come within the provision of the Constitution of 
the United States, which declares that no state shall pass any law 
impairing the obligation of contracts, not only must the obligation 
of a contract have been impaired, but it must have been impaired by 
some act of the legislative flower of the state, and not by a decision 
of its judicial department only. 

"The appellate jurisdiction of this court, upon writ of error to 
a state court, on the ground that the obligation of a contract has 
been impaired, can be invoked only when an act of the legislature 
alleged to be repugnant to the Constitution of the United States has 
been decided by th^ state court to be valid, and not when an act ad- 
mitted to be valid has been misconstrued by the court. The statute 
of West Virginia is admitted to have been valid, whether it did 
or did not apply to the deed in question ; and it necessarily follows 
that the question submitted to and decided by the state court was 
one of construction only, and not of validity. If this court were 
to assume jurisdiction of this case,' the question submitted for its 
decision would be, not whether the statute was repugnant^o the 
Constitution of the United States, but whether the highest court 
of the state has erred in its construction of the statute. As was 
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said by this court, speaking by Mr. Justice Grier, in such a case, 
as long ago as 1847, 'It is the pecuhar province and privilege of 
the state courts to construe their own statutes ; and it is no part 
of the functions of this court to review their decisions, or assume 
jurisdiction over them on tlie pretense that their judgments have 
impaired the obligation of contracts. The power delegated to us. 
is for the restraint of unconstitutional legislation by the States, 
and not for the correction of alleged errors committed by their 
judiciary.' Commeixial Bank v. Buckingham, 5 How. 317, 343; 
Lawler v. Walker, 14 How. 149, 154. 

"It was said by Mr. Justice Miller, in delivering a later judg- 
ment of this court : 'We are not authorized by the Judiciary Act 
to review the judgments of the state courts because their judg- 
ments refuse to give effect to valid contracts, or because those 
judgments, in their effect, impair the obligation of contracts. If 
we did, every case decided in a state court could be brought here, 
where the party setting up a contract alleged that the court had 
taken a different view of its obligation to that which he held.' 
Knox V. Exchange Bank, 12 Wall. 379, 383. 

"The same doctrine was stated by Mr. Justice Harlan, speak- 
ing for this court, as follows : 'The state court may erroneously 
determine questions arising under a contract which constitutes 
the basis of the suit before it ; it may hold a contract void which, 
in our opinion, is valid ; it may adjudge a contract to be valid 
which, in our opinion, is void ; or its interpretation of the contract 
may, in our opinion, be radically wrong; but, in neither of such 
cases would the judgment be reviewable by this court under the 
clause of the Constitution protecting the obligation of contracts 
against impairment by state legislation, and under the existing 
statutes defining and regulating its jurisdiction, unless that judg- 
ment, in terms or by its necessary operation, gives effect to some 
provision of the state constitution, or some legislative enactment 
of the state, which is claimed by the unsuccessful party to impair 
the obligation of the particular contract in question.' Lehigh Water 
Co. v. Easton, 121 IT. S. 388, 392. 

"]\Iany other decisions of this court to the same effect are 
cited in that case. See also New Orleans Waterworks v. Louisi- 
ana Sugar Co., 125 U. S. 18, 30; St. Paul &c. Railway v. Todd 
County, 142 U. S. 282 ; Brown v. Smart, 145 U. S. 452 ; Wood v. 
Brady, 150 U. S. 18. 

"The decisions cited by the plaintiff in error to support the 
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jurisdiction of this court in the case at bar were either cases in 
which the writ of error was upon a judgment of a state court, 
which gave effect to a statute alleged to impair the obligcition of 
a contract made before any such statute existed, as in Louisiana 
V. Pilsbury, 105 U. S. 278; in Chicago Ins. Co. v. Needles, 113 
U. S. 574, and in Mobile & Ohio Railroad v. Tennessee, 153 U. S. 
486 ; or else the writ of error was to a Circuit Court of the United 
States, bringing to this court the whole case, including the ques- 
tion how far the courts of the United States should follow the 
decisions of the highest court of the State, as in Gelpcke v. 
Dubuque, i Wall. 175, 205 ; Olcott v. Supervisors, 16 Wall. 678, 
690; Douglass V. Pike County, loi U. S. 677, 686; Anderson v. 
Santa Anna, 116 U. S. 356, 361 ; and other cases cited in Louisiana 
V. Pilsbury, 105 U. S. 278, 295. 

"The distinction, as to the authority of this court, between 
writs of error to a court of the United States and writs of error 
to the highest court of a state, is well illustrated by two of the 
earliest cases relating to municipal bonds, in both of which the 
opinion was delivered by Mr. Justice Swayne, and in each of which 
the question presented was whether the constitution of the State 
of Iowa permitted the legislature to authorize municipal corpora- 
tions to issue bonds in aid of the construction of a railroad. The 
Supreme Court of the State, by decisions made before the bonds 
in question were issued, had held that it did; but, by decisions 
made after they had been issued, held that it did not. A judgment 
of the District Court of the United States for the Dis- 
trict of lowSi, following the later decisions of the state 
court, was reviewed on the merits, and reversed by this court, for 
misconstruction of the constitution of Iowa. Gelpcke v. Dubuque, 
I Wall. 175, 206. But a writ of error to review one of those deci- 
sions of the Supreme Court of Iowa was dismissed for want of 
jurisdiction, because, admitting the constitution of the state to 
"be a law of the state, within the meaning of the provision of the 
Constitution of the United States forbidding a state to pass any 
law impairing the obligation of contracts, the only question was 
•of its construction by the state court. Railroad Co. v. McClure, 
10 Wall. 511, 515. 

"When the parties have been fully heard in the regular course 
of judicial proceedings, an erroneous decision of a state court does 
not deprive the unsuccessful party of his property without due 
process of law, within the Fourteenth Amendment of the Consti- 
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tution of the United States. Walker v. Sauvinet, 92 U. S. 90; 
Head v. Amoskeag Co., 113 U. S. 9, 26; Morley v. Lake Shore 
Railroad, 146 U. S. 162, 171 ; Bergman v. Becker, 157 U. S. 655. 

"This court therefore has no authority to decide the main 
questions, argued at the bar, whether the decision of the Supreme 
Court of Appeals of West Virginia, in effect, and erroneously, 
overruled the prior decisions of that court, and of the Supreme 
•Court of Appeals of Virginia before West Virginia became a 
separate state ; and the writ of error must be dismissed for want 
of jurisdiction." 

A judgment of the highest court of a state cannot be reviewed 
by this court on writ of error upon the ground that the proceedings 
were repugnant to the Constitution of the United States, when no 
such ground appears to have been taken by the plaintiff in error, 
or considered by any court of the state, before the final judg- 
ment.^^^ 

F. WRIT OF ERROR TAKES CASE TO SUPREME COURT. 

The case is taken from the state court to the Supreme Court 
by a writ of error. The case cannot be taken up by appeal. Con- 
gress has provided the writ of error as the only 'means of getting 
the case to the .Supreme Court, and it makes no difference whether 
it is a law case or equity case. A writ of error is a writ issued 
from a higher court to an inferior one requesting that the record 
containing the errois in law be sent up for review by the higher 
court. The writ of error only takes up the errors in law. An 
appeal takes up the whole record. The writ of error to the state 
court includes criminal cases as well as civil cases, and is wholly 
irrespective of the amount involved. However, writs of error to 
state courts have never been allowed as of right. It has always 
been the practice to submit the record of the state courts to a judge 
of the Supreme Court, whose duty has been to ascertain upon 
examination whether any question, cognizable in the Supreme 
Court, was made and decided in the proper court of the state, and 
whether the case upon the face of the record will justify the allow- 
ance of the writ. The writ may be allowed by the presiding judge 
of the state court in which the final decision was made.^^' The 

"'Scudder v. Comptroller, 175 U. S. 32, (1899). 
'"Mitchell V. Commonwealth, 7 Wall. 321, (1868); Gleason v. Flor- 
ida, 9 Wall. 77% (1869). 
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writ of error must be taken within two years after the judgment 
or decree complained- of was rendered. ^^^ 

The writ of error when allowed is directed to the clerk of the 
state court and commands him to return an authenticated copy of 
the record to the Supreme Court, and, if the writ of error is to act 
as a supersedeas, then the party must give a bond. After the 
record reaches the Supreme Court, that body, in accordance with 
its rules of practice, proceeds to examine the case. The case as* 
shown by the record may contain a federal question, also, a local 
question. By a local question, I mean some question of state law 
which a state court has the right to decide. The record, as pre- 
sented to the Supreme Court, may show that a federal question 
was raised in the State Court and decided, and decided against the 
Constitution, laws, or treaties of the United States. Or, the record 
may show that notwithstanding the federal question, the state 
court based its decision upon a state law, local question, and the 
final decision turned upon such state law. Or, the record may 
show that both questions were involved, but it does not appear 
upon which the state court based its decision. In other words, the 
record may contain a controlling federal question, or it may con- 
tain a controlling non- federal question (local question), or it may 
contain a federal question and a state question, but the record does 
not show upon which one the state court based its decision. Thus, 
the different conditions, under which the cases were decided in 
the state courts, created some doubts as to what should be the 
proper practice of the Supreme Court when the case was brought 
there for review. However, the practice is now well settled, and 
in speaking of the practice of the Supreme Court, in hearing deci- 
sions brought from state courts, Justice Miller, in the case of Mur- 
dock V. Memphis, 20 Wall. 590, (1874), laid down the following 
rules : 

"i. That it is essential to the jurisdiction of this court over 
the judgment of a state court, that it shall appear that a federal 
question must have been raised, and presented to the state court. 

"2. That it must have been decided by the state court ; or that 
its decision was necessary to the judgment or decree, rendered in 
the case. 

"3. That the decision must have been against the right 
claimed or asserted by the plaintiff in error under the Constitution, 
treaties, laws, or authority of the United States. 

"'Cummings v. Jones, 104 U. S. 419, (1881). 
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"4- These things appearing, this court has jurisdiction and 
must examine the judgment so far as to enable it to decide whether 
this claim of right was correctly adjudicated by the state court. 

"5. If it finds that it was rightly decided, the judgment must 
be affirmed. 

"6. If it was erroneously decided against the plaintiff in 
error, then this court must further inquire, whether there is any 
other matter or issue adjudged by the state court, which is sufh- 
ciently broad to maintain the judgment of that court, notwithstand- 
ing the error in deciding the issue raised by the federal question. 
If this is found to be the case, the judgment must be affirmed with- 
out inquiring into the soundness of the decision on such other 
matter or issue. 

"7. But if it be found that the issue raised by the question of 
federal law is of such controlling character that its correct decis- 
ion is necessary to any final judgment in the case, or that there has 
been no decision by the state court of any other matter or issue 
which is sufficient to maintain the judgment of that court without 
regard to the federal question, then this court will reverse the 
judgment of the state court, and will either render such judgment 
here as the state court should have rendered, or remand the case 
to that court, as the circumstances of the case may require." 

The case of Anderson v. Carkins, 135 U.S. 483, (1890), illus- 
trates where a federal question must control the case. It is as 
follows : 

"On December 16, 1876, the parties hereto entered into the 
following contract : 

" 'This agreement made and entered into on this i6th day of 
December, by and between Joseph Anderson and Hannah Ander- 
son, his wife, of the county of Adams and the State of Nebraska, 
parties of the first part, and Levi Carkins of Adams County, 
Nebraska, party of the second part, witnesseth : 

" 'That the said parties of the first part have this day sold, for 
and in consideration of the sum of one hundred dollars, to them 
in hand paid by the said Levi Carkins, the receipt whereof is hereby 
acknowledged, the following real estate, to wit: The south one- 
half of southeast corner of section ten (10), in town eight (8), 
range ten ( 10) , west in Adams County, Nebraska. 

" 'And the parties of the first part further agree with the party 
of the second part that they will make and execute to him on or 
before the ist day of May, 1881, a good and sufficient warranty 
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deed of said premises, clear of all incumbrance, and for the faith- 
ful performance of this contract they hereby bind themselves, their 
heirs, executors, administrators and assigns. 

" 'In witness whereof they have hereunto set their hands and 
seals, this i6th day of December, 1876. 

(Signed) "Joseph Anderson, 

"Hannah Anderson, . 

"Parties of the First Part. 
"Levi Carkins, 

"Party of the Secqnd Part. 

" 'In presence of L. P. Hawley.' 

"In October, 1885, the defendant in error commenced his 
action in the District Court of Adams County, Nebraska, for a 
specific performance of this contract. The plaintiffs in error 
answered, pleading distinctly that the contract was against public 
policy and void, for the reason that at the time of its execution the 
land belonged to the general government ; that it was made in con- 
templation of Joseph Anderson's taking the land as a homestead ; 
that on the 7th day of March, 1877, he did enter the land as a home- 
stead; and that he continued to reside upon and cultivate it until 
the 31st day of March, 1884, at which time he made final proof 
vmder the homestead law, and thus obtained title. The case, after 
trial in the District Court, passed to the Supreme Court of the 
state, by which a final decree was entered for specific performance. 
To reverse such a decree this proceeding in error has been brought. 
Two questions are presented — one of jurisdiction, the other of 
error. 

"First, with respect to jurisdiction : It will be observed that 
the contract is prima facie good. The land is described, the con- 
sideration stated and its receipt acknowledged, a sale affirmed, an 
agreement to convey recited, and the time for the conveyance spe- 
cifically named. To a bill for the specific performance of this 
contract the defendants answered that the contract was void under 
the homestead laws of the United States. Notwithstanding this 
defence, so expressly stated, a decree for specific performance was 
entered against them. Obviously, this could not be so entered 
without adjudging such defence insufficient, and denying to them 
the protection claimed under the homestead laws. It is true that 
the Supreme Court of Nebraska, in its opinion, relied principally 
on two sections of the statutes of Nebraska ; but it also, and as 
plainly, ruled that the defence that the contract was against public 
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policy and void was not sustainable, and that the homestead laws 
carry with them no protection against such a contract. If under 
their provisions such a contract is void, then obviously no state 
statute can vitalize the contract, or deprive a party thereto of the 
protection afforded by the federal statutes. Inasmuch, therefore, 
as no decree could pass against the defendants without denying 
the protection asserted by them under the homestead laws, and 
as the Supreme Court of Nebraska expressly declared that this 
invalidity under the homestead laws was not sustainable, it follows 
that the case is one in which a right was specifically set up and 
claimed under the statutes of the United States, and the decision 
and judgment of the state court were against that right. Hence the 
jurisdiction of this court cannot be doubted. Murdock v. Mem- 
phis, 20 Wall. 590. It is immaterial that the state court consid- 
ered the case to be within the provisions of certain state statutes. 
The grasp of the federal statute must first be released. The con- 
struction and scope of that are federal questions, in respect to 
which the party who claims under such statute, and whose claim is 
denied, has a right to invoke the judgment of this court. 

"Passing now to the question of error : It appears that prior 
to the date of the contract, Carkins had been in possession of the 
whole quarter section ; that he had held it as a timber claim from 
1873 to the time of the contract ; that he had broken and cultivated 
forty acres, and planted twenty acres of timber ; that the improve- 
ments he had thus made were of the value of one thousand dollars ; 
that Anderson was unable to pay cash for these improvements, and 
so the arrangement was made by which Carkins relinquished his 
possession to Anderson, and the latter was to enter into possession, 
to acquire title under the homestead act, and to convey one-half 
the land in payment for these improvements. The consideration 
was ample, and the only question is as to the validity of the con- 
tract to convey. The theory of the homestead law is, that the 
homestead shall be for the exclusive benefit of the homesteader. 
Section 2290 of the Revised Statutes provides that a person apply- ' 
ing for the entry of a homestead claim shall make affidavit that, 
among other things, 'such application is made for his exclusive use 
and benefit, and that his entry is made for the purpose of actual 
settlement and cultivation, and not either directly or indirectly for 
the use or benefit of any other person.' And section 2291, which 
prescribes the time and manner of final proof, requires that the 
applicant make 'affidavit that no part of such land has been alien- 
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ated, except as provided in section twenty-two hundred and eighty - 
eight,' which section provided for alienation for 'church, cemetery, 
or school purposes, or for the right of way of railroads.' The law 
contemplates five years' continuous occupation by the homesteader, 
with no alienation except for the named purposes. It is true that 
the sections contain no express prohibition of alienation, and no 
forfeiture in case of alienation; yet, under them the homestead 
right cannot be perfected in case of alienation, or contract for alien- 
ation, without perjury by the homesteader. Section 2304 makes 
provisions for homesteading by soldiers and officers who served in 
the army of the United States during the recent war ; but that sec- 
tion makes no substantial change, except in respect to the time of 
occupation. Under this section Anderson perfected his homestead 
right; but the question of the length of occupation required to 
perfect such right in no manner affects the controversy. The 
same affidavits in respect to alienation are required from federal 
soldiers as in other cases of homesteads. This precise question 
Vi'as before the Supreme Court of Kansas, when the writer of this 
opinion was a member of that court ; and speaking for that court 
he thus stated the arguments and conclusions : 'Now, it is argued 
on the one hand that it is a matter of course for a court of equity 
to decree a specific performance of a contract for the conveyance 
of real estate, except in cases where it is shown to be unjust and 
inequitable to do so, Waynick v. Richmond, 11 Kansas, 488; that 
there is no express prohibition on alienation by a homesteader, or 
a forfeiture for such alienation ; that the only thing which stands 
in the way of such alienation is the perjury imposed upon the 
homesteader; that no man should be permitted to plead his own 
wrong in avoidance of his contract; that in this case there was no 
direct alienation, but only a contract to alienate in the future ; that 
whatever of wrong the homesteader might be guilty of, the gov- 
ernment alone coiild take advantage of, while he himself was 
estopped to plead it, and further, that the homestead is for the 
benefit of the homesteader, and that he should be permitted, by 
contract or otherwise, to make all the profit he can out of it. On 
the other hand, it is contended that the homestead is a gift from 
the government to the homesteader, conditioned upon his occu- 
pation for five years, and upon his making no disposition or alien- 
ation during such term; that the affidavit of non-alienation is as 
clear an expression of the legislative intent as a direct prohibi- 
tion; that the whole policy of government in this respect would 
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be thwarted if the homesteader were permitted to alienate prior 
to the expiration of the five years ; that a successful alienation 
could be accomplished only by perjury, and an attempted aliena- 
tion would only offer a constant inducement to the homesteader 
to abandon his occupation, and thus deprive the purchaser of any 
possibility of acquiring title to the land; that a contract whose 
■consummation necessarily rests on perjury is illegal; that both 
purchaser and vendor are parties to the wrong, and that courts 
refuse to enforce such a contract, not from any regard to the 
vendor, but from motives of public policy ; and finally, that courts 
of equity have always exercised a discretion in enforcing the 
specific performance of contracts to convey, and that it would be 
strange indeed if a court of equity lent its aid to enforce the per- 
formance of a contract founded upon perjury and entered into 
in defiance of a clearly expressed will of the government. We 
think the latter reasoning correct, and that, whether the contract 
be absolutely void or not, it is so clearly against the will and pol- 
icy of the government, and so necessarily resting upon perjury, 
that a court of equity will have nothing to do with it. Mellison 
V. Allen, 30 Kansas, 382, 384. 

"Similar views were expressed by the Supreme Court of 
Nebraska, in the case of Dawson v. Merrille, 2 Neb. 119, in which 
it was held that 'the policy of the act of Congress granting home- 
steads on the public lands, as ' disclosed by its requirements of 
-affidavit and other provisions, is adverse to the right of the party 
availing himself of it to convey, or agree to convey, the land, be- 
fore he receives the patent therefor,' and that 'the court will not 
lend its aid to the enforcement of a contract which is against pub- 
lic policy.' And the judgment of the trial court, denying specific 
performance of a contract for the sale of lands, made by the 
homesteader before he had acquired the legal title to the premises, 
was affirmed. See also Oaks v. Heaton, 44 Iowa, 116; Nichols v. 
Council, decided by the Supreme Court of Arkansas, October 20, 
1888, 9 S. W. Rep. 305. This very contract was before the De- 
partment of the Interior, and its invalidity adjudged by the Sec- 
retary, in the case of Aldrich v. Anderson, 2 Land Dec. 71. 

"There can be no question that this contract contemplated 

perjury on the part of Anderson, and was designed to thwart the 

policy of the government in the homestead laws, to secure for the 

"benefit of the homesteader the exclusive benefit of his homestead 

right. Such a contract is against public policy, and will not be 
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enforced in a court of equity. Such being the scope and purpose 
of the federal statutes, it is not within the power of a State, 
directly or indirectly, to nullify or set them at naught. Suppose 
the State of Nebraska had passed an act, declaring that, notwith- 
standing the provisions of the federal statute, a homesteader 
might, before his homestead right was perfected, make a contract 
to convey, could it be doubted that such an act would be void, as 
in conflict with paramount provisions of the Federal statute ? Can 
the policy of Congress, with respect to the disposition of public 
lands, be thwarted by any State ? The question suggests its own 
answer. The law of Congress is paramount; it cannot be nulli- 
fied by direct act of any State, nor the scope and effect of its pro- 
visions set at naught indirectly. But we do not think that the 
sections of the Nebraska statutes, cited by the Supreme Court,, 
were intended to nullify the provisions of the acts of Congress,, 
or have any such effect. Those sections, Nos. i and 2, Compiled 
Statutes of Nebraska, c. 38, 376, read: 'All contracts, promises,, 
assumpsits, or undertakings, either written or verbal, which shall 
be made hereafter in good faith and without fraud, collusion, or 
circumvention, for sale, purchase, or payment of improvements 
made on the lands owned by the government of the United States, 
shall be deemed valid in law or equity, and may be sued for and. 
recovered, as in other contracts.' "All deeds of quit claim or other 
conveyance of all improvements made upon public lands, shall be 
as binding and as effectual in law and equity between the parties 
for conveying the title of the grantor in and to the same, as in. 
cases where the grantor has the fee simple to the premises.' But 
these refer simply to contracts for the sale and conveyance of im- 
provements upon public lands. They are in ^erms limited to the 
matter of improvements, and do not touch in any way the land, 
itself, whether in respect to conveyance or contract to convey. 
Theiy may, if valid, establish the sufficiency of the consideration 
paid by Carkins, but they do not effect at all the question of the 
valfllity of Anderson's contract to sell the land. Suppose Carkins' 
transfer of possession and improvements on the land is, as af- 
firmed under these sections, a good consideration, it is no better^ 
consideration than so much money ; and Carkins' right to compel 
a conveyance by Anderson would have been no weaker if he had 
paid him a thousand dollars in money, than it is now when he- 
simply transfers to him improvements on the land to the value- 
of one thousand dollars. 
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"We may agree with the Supreme Court of Nebraska, that 
the consideration passing from Carkins to Anderson was a good 
and valuable one ; and yet that brings us no nearer the question 
of the validity of Anderson's contract to convey. The fact that 
Anderson has received full payment for the land only makes 
stronger the fact that perjury on his part was essential to his ob- 
taining the title, for clearly it was not then to be obtained for him 
but for Carkins ; and does not in the least militate against the public 
policy disclosed in the federal statutes, that the acquisition of 
title must be for the exclusive benefit of the homesteader. It 
ma}' be that Carkins can recover from Anderson the value of 
these improvements, on the ground that Anderson has received 
that for which he has paid nothing ; for in such an action Carkins 
will not be seeking to enforce an illegal contract. To that effect 
are the cases of Simmons v. Yurann, ii Nebraska, 516, 518; 
Bateman v. Robinson, 12 Nebraska, 509, 511; but that is very 
different from the enforcement of a contract which is illegal, be- 
cause against public policy. The Supreme Court of Nebraska, 
recognizing the general rule as to the invalidity of contracts' 
against public policy, seemed to think that the parties «'ere not in 
pari delicto; but we are unable to see any distinction in moral status 
between the man who contracts for the perjury of another and the 
one who contracts to commit such perjury. The fact that the 
former party may have parted with money or valuable property 
does not change the quality of his action, or give him higher 
claim to the consideration of a court of equity. So it results that 
the federal question in this case was not rightly decided by the 
state court ; and no other question appears, which, rightly decided, 
upholds its decree. The case, therefore, must be 

"Reversed, and remanded to the Supreme Court of the State 
of Nebraska for further proceedings in accordance ivith 
this opinion; and it is so ordered." 

The case of McQuade v. Trenton, 172 U. S. 636, (iScig), 
illustrates where a non-federal question controls. It is as fol- 
lows: 

"The principal contention of the plaintiff in error (the de- 
fendant below) is that, as he had never been compensated in 
damages for the injury to his property by altering the grade of 
the street in front of his lot, he had a right to abate the nuisance 
caused by the proposed changes, and that in the refusal of the 
state court to recognize this principle, he had been deprived of 
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his property without due process of law within the meaning of 
the Fourteenth Amendment to the Federal Constitution. But no 
such question was raised in the pleadings, unless the allegation o£ 
the answer that the plaintiffs had no right to make the alterations 
in question without first compensating defendant for his damages, 
be treated as an equivalent to an allegation that his property had 
been taken without due process of law. The right of the defend- 
ant to damages was, however, assumed in the opinion of the Vice 
Chancellor, who disposed of the answer by saying that the de- 
fendant had mistaken his remedy, and must resort to another 
proceeding against the city for his damages. This was beyond , 
all doubt a ruling broad enough to support the decree regardless 
of any Federal question that possibly might have been raised 
from the allegation of the answer. In his petition for an appeal, 
defendant repeated his allegation that his property had been dam- 
aged without compensation, and averred generally that the decree 
was contrary to the Constitution of the United States, but made 
no specific allegation of any conflict therewith. As the Court of 
Errors and Appeals delivered no opinion, it is impossible to state 
definitely upon what ground the decree of the Vice Chancellor 
was affirmed. The presumption is that it was satisfied with the 
opinion of the court below, and affirmed the decree for reasons 
stated in the opinion of the Vice Chancellor ; but . however this 
may be, it is quite evident that a Federal question was not neces- 
sarily involved in the case, and hence this court has no jurisdic- 
tion. Kaukauna Water Power Co. v. Green Bay, &c.. Canal Co., 
142 U. S. 254; Chicago Life Ins. Co. v. Needles, 113 U. S. 574; 
Eureka Lake, &c.. Canal Co. v. Yuba County, 116 U. S. 410. 

We have repeatedly held that even the decision by the State 
court of a Federal question will not sustain the jurisdiction of 
this court, if another question not Federal were also raised and 
decided against the plaintiff in error, and the decision thereof be 
sufficient, notwithstanding the Federal question, to sustain the 
judgment. Much more is this case where no Federal question is 
shown to have been decided, and the case might have been, and 
probably was, disposed of upon non-Federal grounds. Harrison 
v. Morton, 171 U. S. 38; Bacon v. Texas, 163 U. S. 207, and 
cases cited. 

"The writ of error in this case must therefore be dismissed." 

The case of Klinger v. Missouri, 13 Wall. 257, (1871), lays 

down the rules which govern the Supreme Court, in cases that 
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do not show whether the State court based its decision on a local 
question or a Federal question, it is as follows : 

"Where it appears by the record that the judgment of the 
State court might have been based either upon a law which would 
raise a question of repugnancy to the Constitution, laws, or 
treaties of the United Stat-es, or upon some other independent 
ground; and it appears that the court did, in fact, base its judg- 
ment on such independent ground, and not on the law raising the 
Federal question, this court will not take jurisdiction of the case, 
even though it might think the position of the State court an un- 
sound one. But where it does not appear on which of the two 
grounds the judgment was based, then if the independent ground 
on which it might have been based was a good and valid one, suf- 
ficient of itself to sustain the judgment, this court will not assume 
jurisdiction of the case; but if such independent ground was not 
a good and valid one, it will be presumed that the State court 
based its judgment on the law raising the Federal question, and 
this court will then take jurisdiction." 

Where a case has been decided in an inferior court of a State 
on a single point which would give this court jurisdiction, it will 
not be presumed here that the Supreme Court of the State de- 
cided it on some other ground not found in the record or sug- 
gested in the latter court. ^^^ Where, in an action pending in a 
- state court, two grounds of defence are interposed, each broad 
enough to defeat a recovery, and only one of them involves a 
Federal question, and judgment passes for the defendant, ihe 
record must show, in order to justify a writ of error from this 
court, that the judgment was rested upon the disposition of the 
Federal question; and if this does not affirmatively appear, the 
writ of error will be dismissed unless the defence which does not 
involve a Federal question is so palpably unfounded that it can- 
not be presumed to have been entertained by the State court.^*" 
When the record in a case brought by writ of error from a State 
court shows nothing of what took place in the State court of orig- 
inal jurisdiction, and in the appellate State court no objection 
raising a Federal question during the trial and before judgment, 
but such question is raised for the first time in the Appellate 
Court on a motion for a rehearing, the writ of error must be dis- 
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""Johnson v. Risk, 137 U. S. 300, (1890). 
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missed upon the ground that the Federal question is not properly 
presented by the record..^*^ 



G. DECISION OF THE SUPREME COURT. 

The Supreme Court may reverse, modify, or affirm the judg- 
ment or decree of such State court, and may, at their discretion, 
award execution, or remand the same to the court from which it 
was removed by the writ. Cases on writ of error, to revise the 
judgment of a State court in any criminal case, shall have pre- 
cedence, on the docket of the Supreme Court, of all cases to which 
the government of the United States is not a party, excepting 
only such cases as the court, in its discretion, may decide to be 
of public importance.^*'' 

"'Miller v. Texas, 153 U. S. 535, (1894) ; Abraham v. Casey, Sup. Ct. 
Rep. of Jan. i, 1901, p. 88; Chesapeake v. Ky., Sup. Ct. Rep. of Jan. i, 
1901, p. loi ; Avery v. Popper, Sup. Ct. Rep. Jan. i, 1901, p. 94. 

"'Rev. Stat., Sees. 709-10. 



CHAPTER V. 
JURISDICTION (Continued). 

Appellate Jurisdiction Oyer Inferior Courts. 

The Constitution gave Congress power to regulate the appel- 
late jurisdiction of the Supreme Court over the inferior United 
States Courts, and, acting under this authority, Congress has 
provided how, and under what circumstances, a case may reach 
the Supreme Court for final decision. ' The Supreme Court has 
appellate jurisdiction over the District Courts, Circuit Courts, Cir- 
cuit Courts of Appeals, Territorial Courts, Court of Claims, Courts 
of District of Columbia, Court of Private Land Claims, and, in fact, 
over all United States Courts in certain cases. At one time, the 
Circuit Courts exercised appellate jurisdiction over the District 
Courts; but since the creation of the Court of Appeals, in 1891, 
no such appellate jurisdiction exists. Both the District and the 
Circuit Courts are now courts of original jurisdiction. 

Appellate Jurisdiction Over District and Circuit Courts. 

Appeals or writs of error may be taken from the District 
Courts or from the existing Circuit Courts direct to the Supreme 
Court in the following cases: First. In any case in which the 
jurisdiction of the court is in issue; in such cases the question of 
jurisdiction alone shall be certified to the Supreme Court from 
the court below for decision. Second. From the final sentences 
and decrees in prize cases. Third. In cases of conviction of 
capital or otherwise infamous crimes. Fourth. In any case that 
involves the construction or application of the Constitution of 
the United States. Fifth. In any case in which the Constitu- 
tionality of any law of the United States, or the validity or con- 
struction of any treaty -made under its authority, is drawn in 
question. Sixth. In any case in which the Constitution or law 
of a State is claimed to be in contravention of the Constitution 
of the United States. 

In any of the above cases the defeated party can, by writ of 

10 
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error or appeal, take the controversy from the District or Circuit 
Court (whichever it happens to be in) to the Supreme Court of 
the United States, thus passing over the Circuit Court of Ap- 
peals. The reason for allowing cases to go direct to the Supreme 
Court is, that they are of such importance, delay would be a 
detriment to the administration of justice, especially in those 
cases, as they involve Federal questions or the jurisdiction of 
lower courts, or some international question, or cases of capital 
or infamous crimes. All other cases that arise in District or Cir- 
cuit Courts are appealable to the Circuit Court of Appeals. Now, 
it will be noticed that you can take the case from a District or a 
Circuit Court to the Supreme Court by writ of error or appeal. 
You use whichever the nature of the case requires. Writs of 
error take up merely questions of law, while an appeal takes ixp 
the whole case. Writs of error are used in law cases ; appeal^ 
in equity cases. However, you must remember, that in taking a 
case from a decision in the highest court of a State, you can only 
take it up by writ of error, no matter whether a law case or an 
equity case. Congress has not allowed the use of "appeal" from 
State courts. 

We will now consider those six classes of cases in the order 
in which they are given, and first, as to the cases in which the 
JURISDICTION OF THE COURT IS IN ISSUE. In this class, the stat- 
ute says that the question of jurisdiction alone shall be certified 
to the Supreme Court from the court below for decision. The 
question of jurisdiction meant in this provision is, whether the 
Circuit or the District Court has jurisdiction under the statute 
and not whether the case has been properly brought on the equit- 
able side of the court, when it should have been brought on the 
law side. If a question of jurisdiction is involved, it must be 
' certified at the same term at which the ca*e was tried. In speak- 
ing of the necessity of certifying the case, the Supreme Court in 
Chappell V. United States, i6o U. S. 499, (1896), said: 

"The writ of error now before us was sued out from this 
court to the District Court of the United States for the District 
of Maryland, under the Judiciary Act of March 3, 1891, c. 517, 
§ 5, which provides that "appeals or writs of error may be taken 
from the District Courts or from the existing Circuit Courts 
direct to the Supreme Court in the following (among other) 
cases' : 

"First. 'In any case in which the jurisdiction of the court 
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is in issue ; in such cases, the question of jurisdiction alone shall 
be certified to the Supreme Court from the court below for deci- 
sion. 

"Fifth. 'In any case in which the constitutionality of any law 
of the United States' 'is drawn in question.' 26 Stat. 827, 828. 

"In order to bring a case within the first class, not only 
must it appear of record that a question of jurisdiction was in- 
volved in the decision below, but that question, and that alone, 
must be certified to this court. If both a question of jurisdiction 
and other questions were before the court below, and a writ of 
error is allowed in the usual and general form to review its 
judgment, without certifying or specifying the question of juris- 
diction, this court cannot take jurisdiction under this clause of 
the statute. Maynard v. Hecht, 151 U. S. 324; Moran v. Hager- 
man, 151 U. S. 329; Colvin v. Jacksonville, 157 U. S. 368; Davis 
& Rankin Co. v. Barber, 157 U. S. 673; The Bayonne, 159 U. S. 
687; Van Wagenen v. Sewall, ante, 369. 

"If, indeed, the writ of error is allowed upon the petition of 
the original plaintiff, asking for a review of a judgment dismiss- 
ing the action for want of jurisdiction, and the only question 
tried and decided in the court below was a question of jurisdic- 
tion, that question is sufficiently certified to this court. Lehigh 
Co., petitioner, 156 U. S. 322; Interior Construction Co. v. Gib- 
ney, ante, 217. And if an appeal from a decree of the Circuit 
Court appointing a receiver is allowed by that court "solely upon 
the question of jurisdiction,' and on a petition' praying an appeal 
from the decree as 'taking and exercising jurisdiction,' the ques- 
tion of jurisdiction is sufficiently certified. Shields v. Coleman,, 
157 U. S. 168. 

"But in the case, just cited, of Shields v. Coleman, the essen- 
tial requisite of the appellate jurisdiction of this court in this class 
of cases was defined as follows : 'It is not necessary that the word 
"certify" be formally used. It is sufficient if there is a plain 
declaration that the single matter which is by the record sent up 
to this court for decision is a question of jurisdiction, and the 
precise question clearly, fully and separately stated. No mere^ 
suggestion that the jurisdiction of the court was in issue will 
answer. This court will not of itself search, nor follow counsel 
in their search of the record, to ascertain whether the judgment 
of the trial court did or did not turn on some question of juris- 
diction. But the record must affirmatively show that the trial' 
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court sends up for consideration a single definite question of 
jurisdiction.' 157 U. S. 176, 177. 

The record in the present case falls far short of satisfying 
any such test. The defendant, among many other defences, and 
in various forms, objected to the jurisdiction of the District 
Court, because the act of Congress under which the proceedings 
were instituted was unconstitutional, because the proceedings 
were not according to the laws of the United States, and because 
they should have been had in a court of the State of Maryland; 
and, the court, overruling or disregarding all the objections 
whether to its jurisdiction over the case, or to the merits or the 
form of the proceedings, entered final judgment for the petition- 
ers. There is no formal certificate of any question of jurisdiction ; 
the allowance of the writ of error is general, and not expressh' 
limited to such a question ; and the petition for the writ, after men- 
tioning all the proceedings in detail, asks for a review of all the 
"rulings, judgments and orders" of the court "upon the question 
of jurisdiction raised in said exceptions, pleas and demurrers, and 
the other papers on file in this cause," without defining or indicat- 
ing any specific question of jurisdiction. Here, certainly, is no 
such clear, full and separate statement of a definite question of 
jurisdiction, as will supply the want of a formal certificate under 
the first clause of the statute. 

"But no question of jurisdiction having been separately certi- 
fied or specified, and the writ of error having been allowed without 
restriction or qualification, this court, under the other clause of 
the statute, above cited, has appellate jurisdiction of this case as 
one in which the constitutionality of a law of the United States 
was drawn in question ; and, having acquired jurisdiction under 
this clause, has the power to dispose, not merely of the constitu- 
tional question, but of the entire case, including all questions, 
whether of jurisdiction or of merits. Nishimura Ekiu v. United 
States, 142 U. S. 651 ; Horner v. United States, 143 U. S. 570, 
^77; United States v. Jahn, 155 U. S. 109, 112, 113." 

The writ of error or appeal may be taken only after final 
judgment, and if, in the case, there is involved a question on the 
merits as well as a question of jurisdiction, the party must eleci 
whether he will go to the Court of Appeals on the merits or to the 
: Supreme Court on the question of jurisdiction. The case of 
United States v. Jahn, 155 U. S. 109, (1894), lays down the rules 
•,to follow in such cases. The decision in that case is as follows : 
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•'August 15, 1890, G. A. Jahn & Co. imported into New York 
some casks of molasses, which on the 28th of that month they 
withdrew from warehouse and exported to Montreal for the bene- 
fit of the drawback. Upon such withdrawal and exportation, the 
Collector of Customs at New York exacted a charge of ten cents 
per cask for gauging the molasses under the provisions of Section 
3023 of the Revised Statutes. The importers protested against 
the charge for gauging, claiming that it had been abolished by the 
twenty-second section of the act entitled, 'An act to simplify the 
laws in relation to the collection of the revenue,' approved June 
10, 1890. 26 Stat. 131, 140, c. 407. 

"The matter was duly taken before the Board of General Ap- 
praisers, which sustained the action of the Collector, and the im- 
porters appealed to the Circuit Court of the United States for the 
Southern District of New York. The Circuit Court reversed the 
decision of the Board of General Appraisers, and held that the 
gauging charge exacted by the Collector had been abolished. 
Thereupon the United States appealed to the Circuit Court of Ap- 
peals, and assigned for error that the Circuit Court erred in re- 
versing the decision of the Board of General Appraisers for the 
reason that the decision of the board was final and conclusive, and 
that the Circuit Court had no jurisdiction to make any decree or 
order in said proceeding. The jurisdiction of the Circuit Court 
was first challenged upon the appeal. The Circuit Court of Ap- 
peals certified to this court the question: 'Whether the United 
States Circuit Court had jurisdiction to hear and determine the 
questions of law and of fact involved in said decision of the Board 
of General Appraisers.' 

"This case was docketed here under the title : 'In the matter 
of the application of Gustave A. Jahn & Co. upon certain mer- 
chandise entered by the "Alps," August 15, 1890,' but the correct 
title is United States v. Giistave A. Jahn et al., for the reasons 
given by Mr. Justice Gray in United States v. Hopewell, 5 U. S. 
App. 137. 

"Counsel for the importers denies that the Circuit Court of 
Appeals had authority to certify the question of the jurisdiction 
of the Circuit Court to this court because that question was not in 
issue in the Circuit Court or raised in any way ; and, if it had been 
in issue, it could only be certified by the Circuit Court to this 
court ; that as it was not put in issue and not certified, and an ap- 
peal was taken to the Circuit Court of Appeals, the action of the 
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Circuit Court in proceeding to judgment was a final determina- 
tion in favor of its own jurisdiction, which could not be revised 
by the Circuit Court of Appeals though under instruction from 
this court. 

"The act of March 3, 1891, 26 Stat. 826, c. 517, establishing 
the Circuit Court of Appeals, provides in its fourth section that 
'the review, by appeal, by writ of error, or otherwise, from the ex- 
isting Circuit Courts shall be had only in the Supreme Court of 
the United States or in the Circuit Courts of Appeals hereby es- 
tablished according to the provisions of this act regulating the 
same ;' in Section five, that 'appeals or writs of error may be taken 
from . . the existing Circuit Courts direct to the Supreme 

Court ... in any case in which the jurisdiction of the court 
is in issue; in such cases the question of jurisdiction alone shall 
be certified to the Supreme Court from the Court below for de- 
cision ;' in Section six, that the Circuit Court of Appeals 'shall ex- 
ercise appellate jurisdiction to review by appeal or writ of error 
final decision in the . . existing Circuit Courts in all cases 

other than those provided for in the preceding section of this act, 
unless otherwise provided by law, and the judgment or decrees of _ 
the Circuit Court of Appeals shall be final ... in all cases 
. . . arising . . . under the revenue laws . . . ex- 
cepting that in every such subject within its appellate jurisdiction 
the Circuit Court of Appeals at any time may certify to the Su- 
preme Court of the United States any questions or propositions 
of law concerning which it desires the instruction of that court 
for its proper decision, and thereupon the Supreme Court may 
either give its instruction on the questions and propositions certi- 
fied to it which shall be binding upon the Circuit Court of Appeals 
in such case, or it may require that the whole record and cause 
may be sent up to it for its consideration, and thereupon shall de-. 
cide the whole matter in controversy in the same manner as if it 
had been brought there for review by writ of errror or appeal.! 
And excepting also that the Supreme Court, in the absence of re- 
quest for instruction, might, by certiorari or otherwise, require 
any such case to be certified to it for review. 

"It thus appears that the revisory power of this court, and of 
the Circuit Court of Appeals, under the act, is to be exercised in 
accordance with its provisions, and that the Circuit Court of Ap- 
peals exercises appellate jurisdiction under the sixth section in all 
cases other than those in which the jurisdiction of this court is ex- 
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ercised under the fifth, among which cases are included all reve- 
nue cases, that is, cases under laws imposing duties or imports or 
tonnage, or providing in terms for revenue, (United States v. Hill, 
123 U. S. 681,) which can only come here on the merits on certi- 
ficate or certiorari ; yet if in such a case a final judgment was ren- 
dered because of want of jurisdiction, that judgment could be 
reviewed by this court upon a certificate of the Circuit Court, 
while if jurisdiction were sustained and the merits adjudicated, 
although the question of jurisdiction might be brought up direct- 
ly, the Circuit Court of Appeals would undoubtedly have juris- 
diction to review the case upon the merits. The provision that any 
case in which the question of jurisdiction is in issue may be taken 
directly to this court, necessarily extends to other cases than those 
in which the final judgment rests on the ground of want of juris- 
diction, for in them that would be the sole question, and the certifi- 
cate, though requisite to our jurisdiction under the statute, would 
not be in itself essential, however valuable in the interest of brev- 
ity of record. But in such other cases, the requirement that the 
question of jurisdiction alone should be certified for decision was 
intended to operate as a limitation upon the jurisdiction of this 
court of the entire case and of all questions involved in it, a juris- 
diction which can be exercised in any other class of cases taken 
directly to this court under Section five. Horner v. United States, 
143 U. S. 570, 577. The act certainly did not contemplate two 
writs of error or appeals at the same time by the same party to two 
different courts, nor does it seem to us that it was intended to 
compel a waiver of the objection to the jurisdiction altogether or 
of the consideration of the merits. By taking a case directly to 
this court on the question of jurisdiction, the contention on the 
merits would be waived, but it does not follow that the jurisdic- 
tional question could not be considered, if the case were taken to 
the Circuit Court of Appeals. The act was passed to facilitate the 
prompt disposition of cases in this court and to relieve it from the 
oppressive burden of general litigation, but the rights of review 
by appeal or writ of error, and of invoking the supervisory juris- 
diction of this tribunal, were sought to be amply secured and 
should not be circumscribed by too narrow a construction. 

"If in the case at bar the question of jurisdiction had been 
raised by the United States in the Circuit Court and the jurisdic- 
tion sustained, and the decision on the merits had then been ren- 
dered against the Government, would the United States have been 
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compelled to waive their contention on the merits and have the 
question of jurisdiction certified to this court, or would they have 
waived the question of jurisdiction by taking the case to the Cir- 
cuit Court of Appeals ? We do not think the act involves such a 
dilemma; but, on the contrary ,are of the opinion that the Gov- 
ernment would have had the right to carry the cause to the Court 
of Appeals, which could have then certified the question of juris- 
diction to this court for determination. Of course, the power tO' 
certify assumes the power to decide ; but if decided there, by cer- 
tiorari, when necessary, the same review could be obtained here 
as on certificate for instruction. And although the question of 
jurisdiction was not put in issue in the Circuit Court, still, as, the 
objection to the Circuit Court of Appeals went to jurisdiction over 
the subject matter, no omission in that regard could supply abso- 
lute want of power, and the Circuit Court of Appeals was bound 
to take notice of the question. 

"It is conceded that the United States assigned errors on the 
merits as well as the error under consideration, and as the ques- 
tion of jurisdiction lay at the threshold, and the intent of the act 
of March 3, 1891, was that that question should be determined by 
this court, the Circuit Court of Appeals properly suspended any 
consideration of the case upon the merits until that question could 
be determined upon certificate. This was in accordance with the 
early case of Mcl.ish v. Roff, 141 U. S. 661, in which it was held 
that the writ of error or appeal could be taken only after final judg- 
ment, except in the cases specified in Section seven of the act, and 
Mr. Justice Lamar, delivering the opinion, said : 'When that judg- 
ment is rendered, the party against whom it is rendered must elect 
whether he will take his writ of error or appeal to the Supreme 
Court upon the question of jurisdiction alone, or to the Circuit 
Court of Appeals on the whole case ; if the latter, then the Circuit 
Court of Appeals may, if it deem proper, certify the question of 
jurisdiction to this court.' The same course was pursued in New 
Orleans v. Benjamin, 153 U. S. 411. The case was one in which 
the question of jurisdiction was raised in the Circuit Court, the 
jurisdiction maintained, and judgment rendered on its merits. 
The defendant did not ask that the question of jurisdiction be cer- 
tified to this court by the Circuit Court, but carried the whole case 
to the Circuit Court of Appeals, and that court certified to us the 
questions involving the jurisdiction, which were accordingly an- 
swered. 
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"Giving the act a reasonable construction, taken as a whole, 
we conclude: i. If the jurisdiction of the Circuit Court is in 
issue and decided in favor of the defendant, as that dis- 
poses of the case, the plaintiflf should have the question 
certified and take his appeal or writ of error directly 
to this court. 2. If the question of jurisdiction is in issue, 
and the jurisdiction sustained, and then judgment or decree is 
rendered in favor of the defendant on the merits, the plaintiff, 
who has maintained the jurisdiction, must appeal to the Circuit 
Court of Appeals, where, if the question of jurisdiction arises, the 
Circuit Court of Appeals may certify it. 3. If the question of 
jurisdiction is in issue, and the jurisdiction sustained, and judg- 
ment on the merits is rendered in favor of the plaintiff, then the 
defendant can elect either to have the question certified and come 
directly to this court, or to carry the whole case to the Circuit 
Court of Appeals, and the question of jurisdiction can be certified 
by that court. 4. If in the case last supposed the plaintiff has 
ground of complaint in respect of the judgment he has recovered, 
he may also carry the case to the Circuit Court of Appeals 
on the merits, and this he may do by way of cross-appeal 
or writ of error if the defendant has taken the case there, 
or independently, if the defendant has carried the case to 
this court on the question of jurisdiction alone, and in this in- 
stance the Circuit Court of Appeals will suspend a decision upon 
the merits until the question of jurisdiction has been determined. 
5. The same observations are applicable where a plaintiff objects 
to the jurisdiction and is, or both parties are, dissatisfied with the 
judgment on the merits. 

Glaspell's case illustrates this situation, though arising under 
somewhat different circumstances. Glaspell brought an action in 
the District of Stutsman County, in the then Territory of Dakota, 
against the Northern Pacific Railroad Company, and recovered a 
verdict of $12,545.43. After the State of North Dakota was ad- 
mitted into the Union, including Stutsman County, the defendant 
petitioned for the removal of the case into the Circuit Court of the 
United States for the District of North Dakota, and it was re- 
moved accordingly. Glaspell moved to remand, which motion was 
denied. The Circuit Court then granted a new trial and the case 
was retried in that court, Glaspell insisting throughout upon his 
objection to the jurisdiction, and it resulted in a verdict for the 
plaintifif of $1,120, upon which judgment was entered with costs. 



154 UNITED STATES COURTS. 

From that judgment Glaspell prosecuted a writ of error on the 
1 6th day of June, 1891, from this court upon the question of juris- 
diction. While his writ of error was pending, July 30, 1891, the 
defendant, upon alleging errors occurring upon the trial on the 
merits, sued out a writ of error from the Circuit Court of Appeals 
for the Eighth Circuit and Glaspell filed in that court a motion to 
dismiss the writ of error on the ground that the court was without 
jurisdiction for the reason that the action was pending on the writ 
of error from this court, which was duly issued and served before 
the writ from the Circuit Court of Appeals was allowed. But the 
motion to dismiss was overruled, and the cause continued await- 
ing our decision upon the question of jurisdiction. Northern Pa- 
cific Railroad v. Glaspell, 4 U. S. App. 238. 

"This court subsequently held that the Circuit Court for the 
District of North Dakota had no jurisdiction, and reversed the 
judgment, and remanded the case with directions to remand it to 
the State Court. Glaspell v. Northern Pacific Railroad, 144 
U.S. 21 r. 

"In Carey v. Houston & Texas Railway, 150 U. S. 170, it ap- 
peared that two appeals had been prayed from the decree by the 
losing party, one to this court and one to the Circuit Court of Ap- 
peals for the Fifth Circuit, which appeals had been severally al- 
lowed and duly perfected, but, as we held, for reasons therein 
given, that we had no jurisdiction, the circumstance became un- 
important. 

"In Northern Pacific Railroad v. Amato, 144 U. S. 465, a suit 
was brought in the Supreme Court of New York against a rail- 
road corporation created by an act of Congress, to recover dam- 
ages for personal injuries sustained by the plaintiff from the neg- 
ligence of the defendant, and was removed by the defendant into' 
the Circuit Court of the United States, where a trial was had, 
which resulted in a verdict and judgment for the plaintiff. The 
defendant took a writ of error from the Circuit Court of Appeals 
for the Second Circuit, which affirmed the judgment. On a writ 
of error taken by the defendant from this court to the Circuit 
Court of Appeals, a motion was rnade by the plaintiff to dismiss 
or affirm ; and it was ruled, among other things, that as it did not 
appear by the record that on the trial in the Circuit Court the de- 
fendant made any objection to the jurisdiction of that court, and 
the petition for removel recognized the jurisdiction, the plaintift 
could not be heard to assert, as a ground for the motion to dismiss, 
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that the defendant might have taken a writ of error from this 
court to the Circuit Court under Section five of the said act of 
1891, and had, by faiHng to do so, waived this right. 

"We are of the opinion that the Circuit Court of Appeals was 
in the proper exercise of jurisdiction in certifying the question 
which it did, and that our jurisdiction to answer it is properly in- 
voked." 

The second class of cases is final sentences and decrees 
IN prize cases. The jurisdiction under this class of cases, and the 
act of 1891, is fully explained in the case of The Paquete Habana, 
175 U. S. 677, (1900), where Justice Gray, in delivering the opin- 
ion of the court, said : 

"These are two appeals from decrees of the District Court of 
the United States for the Southern District of Florida, condemn- 
ing two fishing vessels and their cargoes as prize of war. 

"Each vessel was a fishing smack, running in and out of Ha- 
vana, and regularly engaged in fishing on the coast of Cuba; sailed 
under the Spanish flag; was owned by a Spanish subject of Cuban 
birth living in the city of Havana; was commanded by a subject 
of Spain, also residing in Havana ; and her master and crew had 
no interest in the vessel, but were entitled to shares, amounting in 
all to two thirds, of her catch, the other third belonging to her 
owner. Her cargo consisted of fresh fish, caught by her cre^\ 
from the sea, put on board as they were caught, and kept and sold 
alive. Until stopped by the blockading squadron, she had no 
knowledge of the existence of the war, or of any blockade. She 
had no arms or ammunition on board, and made no attempt to run 
the blockade after she knew of its existence, nor any resistance at 
the time of the capture. 

"The Paquete Habana was a sloop, 43 feet long on the keel, 
and of 25 tons burden, and had a crew of three Cubans, including 
the master, who had a fishing license from the Spanish Govern- 
ment and no other commission or license. She left Havana March 
25, 1898 ; sailed along the coast of Cuba to Cape San Antonio at 
the western end of the island, and there fished for twenty-five 
days, lying between the reefs off the cape, within the territorial 
waters of Spain ; and then started back for Havana, with a cargo 
of about 40 quintals of live fish. On April 25, 1898, about two 
miles off Mariel, and eleven miles from Havana, she was captured 
by the United States gunboat Castine. 

"The Lola was a schooner, 51 feet long on the keel, and of 35 
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tons burden, and had a crew of six Cubans, including the master, 
and no commission or Hcense. She left Havana April ii, 1898, 
and proceeded to Campeachy Sound, off Yucatan, fished there 
eight days, and started back for Havana with a cargo of about 
10,000 pounds of live fish. On April 26, 1898, near Havana, she 
was stopped by the United States steamship Cincinnati, and was 
warned not to go into Havana, but was told that she would be 
allowed to land at Bahia Honda. She then changed her course, 
and put for Bahia Honda, but on the next morning, when near that 
port, was captured by the United States steamship Dolphin. 

'Both the fishing vessels were brought by their captors mto- 
Key West. A libel for the condemnation of each vessel and her 
cargo as prize of war was there filed on April 27, 1898; a claim 
was interposed by her master, on behalf of himself and the other 
members of the crew, and of her owner; evidence was taken, 
showing the facts above stated; and on May 30, 1898, a final de- 
cree of condemnation and sale was entered, 'the court not being^ 
satisfied that as a matter of law, without any ordinance, treaty or 
proclamation, fishing vessels of this class are exempt from seiz- 
ure." 

"Each vessel was thereupon sold by auction ; the Paquete Ha- 
bana for the sum of $490; and the Lola for the sum of $800. 
There was no other evidence in the record of the value of either 
vessel or of her cargo. 

"It has been suggested, in behalf of Ifhe United States, that 
this court has no jurisdiction to hear and determine these appeals,, 
because the matter in dispute in either case does not exceed the- 
sum or value of $2,000, and the District Judge has not certified 
that the adjudication involves a question of general importance. 

"The suggestion is founded on Section 695 of the Revised 
Statutes, which provides that 'an appeal shall be allowed to the 
Supreme Court from all final decrees of any District Court in, 
prize causes where the matter in dispute, exclusive of costs, ex- 
ceeds the sum or value of two thousand dollars ; and shall be al- 
lowed, without reference to the matter in dispute, on the certifi- 
cate of the District Judge that the adjudication involves a question 
of general importance.' 

"The Judiciary Acts of the United States, for a century after- 
the organization of the Government under the Constitution, did 
impose pecuniary limits upon appellate jurisdiction. 

"In actions at law and suits in equity, the pecuniary limit of 
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the appellate jurisdiction of this court from the Circuit Courts of 
the United States was for a long time fixed at $2,000. Acts 01 
September 24, 1789, c. 20, §22; i Stat. 84; March 3, 1803, c. 40; 
2. Stat. 244; Gordon v. Ogden, 3 Pet. 33; Rev. Stat. §§ 691, 692. 
In 187s it was raised to $5,000. Act of February 16, 1875, c. TJ, 
§3; 18 Stat. 316. And in 1889 this was modified by providing 
that, where the judgment or decree did not exceed, the sum of 
$5,000, this court should have appellate jurisdiction upon the ques- 
tion of the jurisdiction of the Circuit Court, and upon that ques- 
tion only Act of February 25, 1889, c. 236, § i ; 25 Stat. 693 ; 
Parker v. Ormsby, 141 U. S. 81. 

"As to cases of admiralty and maritime jurisdiction .includ- 
ing prize causes, the Judiciary Act of 1789, in § 9, vested the orig- 
inal jurisdiction in the District Courts, without regard to the sum 
or value in controversy; and in § 21, permitted an appeal from 
them to the Circuit Court where the matter in dispute exceeded 
the sum or value of $300. i Stat. "]"], 83 ; The Betsey. 3 Dall. 6, 
16; The Amiable Nancy, 3 Wheat. 546; Stratton v. Jarvis, 8 Pet. 
4, II. By the act of March 3, 1803, c. 40, appeals to the Circuit 
Court were permitted from all final decrees of a District Court 
where the matter in dispute exceeded the sum or value of $50 ; 
and from the Circuit Courts to this court in all cases 'of admiralty 
and maritime jurisdiction, and of prize or no prize,' in which the 
matter in dispute exceeded the sum or value of $2,000. 2 Stat. 
244 ; Jenks v. Lewis, 3 Mason, 503 ; Stratton v. Jarvis, above 
cited ; The Admiral, 3 Wall. 603, 612. The acts of March 3, 1863, 
c. 86 §7, and June 30, 1864, c. 174 § 13, provided that appeals 
from the District Courts in prize causes should lie directly to thi-; 
court, where the amount in controversy exceeded $2,000, 'or on 
the certificate of the District Judge that the adjudication involves 
a question of general importance.' 12 Stat. 760; 13 Stat. 310. 
The provision of the act of 1803, omitting the words 'and of prize 
or no prize,' was re-enacted in Section 692 of the Revised Stat- 
utes; and the provision of the act of 1864, concerning prize 
causes, was substantially re-enacted in Section 695 of the Revised 
Statutes, already quoted. 

"But all this has been changed by the act of March 3, 1891, 
c. 517, establishing the Circuit Courts of Appeals, and creating a 
new and complete scheme of appellate jurisdiction, depending 
upon the nature of the different cases, rather than upon the pecu- 
niary amount involved. 26 Stat. 826. 
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"By that act, as this court has declared, the entire appellate 
jurisdiction from the Circuit and District Courts of the United 
States was distributed, 'according to. the scheme of the act,' be- 
tween this court and the Circuit Courts of Appeals thereby estab- 
lished, 'by designating the classe of cases' of which each of these 
courts was to have final jurisdiction. McLish v. Roff, 141 U. S. 
661, 666; American Construction Co. v. Jacksonville Railway, 148 
U. S. 372, 382; Carey v. Houston & Texas Railway, 150 U. S. 
170, 179. 

"The intention of Congress, by the act of 1891, to make the 
nature of the case, and not the amount in dispute, the test of the 
appellate jurisdiction of this court from the District and Circuit 
Courts clearly appears upon examination of the leading provis- 
ions of the act. 

"Section 4 provides that no appeal, whether by writ of error, 
or otherwise, shall hereafter be taken from a District Court tc a 
Circuit Court ; but that all appeals, by writ of error or otherwise, 
from the District Courts, 'shall only be subject to review' in this 
court, or in the Circuit Court of Appeals, 'as is hereinafter pro- 
vided,' and 'the review, by appeal, by writ of error, or otherwise,' 
from the Circuit Courts, 'shall be had only' in this court, or in the 
Circuit Court of Appeals, 'according to the provisions of this act 
regulating the same.' 

"Section 5 provides that "appeals or writs of error may be 
taken from the District Courts, or from the existing Circuit 
Courts, direct to the Supreme Court, in the following cases :' 

First. " 'In any case in which the jurisdiction of the court is 
in issue ; in such cases the question of jurisdiction alone shall be 
certified to the Supreme Court from the Court below for decis- 
ion.' This clause includes 'any case,' without regard to amount, 
in which the jurisdiction of the court below is in issue; and differs 
in this respect from the act of 1889, above cited. 

Second. " 'From the final sentences and decrees in prize 
causes.' This clause includes the whole class of 'the final senten- 
ces and decrees in prize causes,' and omits all provisions of former 
acts regarding amount in controversy, or certificate of a District 
Judge. 

Third. " 'In cases of conviction of a capital or otherwise in- 
famous crime.' This clause looks to the nature of the crime, and 
not to the extent of the punishment actually imposed. A crime 
which might have been punished by imprisonment in a penitenti- 
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ary is an infamous crime, even if the sentence actually pronounced 
is of a small fine only. Ex parte Wilson, 114 U. S. 417, 426. Con- 
sequently, such sentence for such a crime was subject to the ap- 
pellate jurisdiction of this court, under this clause, until this juris- 
diction, so far as regards crimes not capital, was transferred to the 
Circuit Court of Appeals by the act of January 20, 1897, c. 68. 
29 Stat. 492. 

Fourth. " 'In any case that involves the construction or ap- 
plication of the Constitution of the United States.' 

Fifth. " 'In any case in which the constitutionality of any law 
of the United States, or the validity or construction of any treaty 
made under its authority, is drawn in question.' 

Sixth. " 'In any case in which the Constitution or law of a 
state is claimed to be in contravention of the Constitution of the 
United States.' 

"Each of these last three clauses, again, includes 'any case' of 
the class mentioned. They all relate to what are commonly^called 
Federal questions, and cannot reasonably be construed to have in- 
tended that the appellate jurisdiction of this court over such ques- 
tions should be restricted by any pecuniary limit — especially in 
their connection with the succeeding sentence of the same section : 
'Xothing in this act shall affect the jurisdiction of the Supreme 
Court in cases appealed from the highest court of a state, nor the 
construction of the statute providing for review of such cases.' 
Writs of error from this court to review the judgments of the 
highest court of a state upon such questions have never been sub- 
ject to any pecuniary limit. Act of September 24, 1789, c. 20, § 
25 : I Stat. 85 ; Buel v. Van Ness, 8 Wheat. 312 ; act of February 
5, 1867, c. 28, § 2 ; 14 Stat. 368 ; Rev. Stat. § 709. 

"By Section 6 of the act of 1891, this court is relieved of 
much of the appellate jurisdiction that it had before; the appellate 
jurisdiction from the District and Circuit Courts 'in all cases other 
than those provided for in the preceding section of this act, un- 
less otherwise provided by law,' is vested in the Circuit Court of 
Appeals ; and its decisions in Admiralty cases, as well as in cases 
arising under the criminal laws, and in certain other classes of 
cases, are made final, except that that court may certify to this 
court questions of law, and that this court may order up the whole 
case by writ of certiorari. It is settled that the words 'unless 
otherwise provided by law,' in this section, refer only to provisions 
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of the same act, or of contemporaneous or subsequent acts, and do 
not include provisions of earlier statutes. Lau Ow liew v. United 
States, 144 U. S. 47, 57; Hubbard v. Soby, 146 U. S. 56; Ameri- 
can Construction Co. v. Jacksonville Railway, 148 U. S. 372, 383. 

"The act of 1891 nowhere imposes a pecuniary limit upon the 
.appellate jurisdiction, either of this court or of the Circuit Court 
of Appeals, from a District or Circuit Court of the United States. 
The only pecuniary limit imposed is one of $1,000 upon the appeal 
to this court of a case which has been once decided on appeal in 
the Circuit Court of Appeals, and in which the judgment of that 
court is not made final by Section 6 of the act. 

"Section 14 of the act of 1891, after specifically repealing 
Section 691 of the Revised Statutes and Section 3 of the act of 
February 16, 1875, further provides that "all acts and parts of 
acts relating to appeals or writs of error, inconsistent with the pro- 
visions for review by apepals or writs of error in the preceding 
Sections 5 and 6 of this act, are hereby repealed.' 26 Stat. 829, 
830. The object of the specific repeal, as this court has declared. 
was to get rid of the pecuniary limit in the acts referred to. Mc- 
Lish V. Rofif, 141 U. S. 661, 667. And, although neither Section 
692 nor Section 695 of the Revised Statutes is repealed by name, 
yet, taking into consideration the general repealing clause, to- 
gether with the affirmatixe provisions of the act, the case comes 
within the reason of the decision in an analogous case, in which 
this court said : 'The provisions relating to the subject matter 
under consideration are, however, so comprehensive, as well as so"^ 
varient from those of former acts, that we think the intention to 
.substitute the one for the other is neces.sarily to be inferred and 
must prevail." Fisk v. Henarie, 142 U. S. 459, 468. 

"The decision of this court in the recent case of United States 
V. Rider, 163 U. S. 132, affords an important, if not controlling 
precedent. From the beginning of this century until the passage 
of the act of 1891, both in civil and criminal cases, questions of 
law, upon which two Judges of the Circuit Court were divided in 
opinion, might be certified by them to this court for decision. Acts 
of: April 29, 1802. c. 31, §6; 2 Stat. 159; June i, 1872, c. 255, § 
I ; 17 Stat. 196; Rev. Stat. §§ 650-652, 693, 697; Insurance Co. v. 
Dunham, 11 Wall, i, 21 ; United States v. Sanges, 144 U. S. 310, 
320. But in United States v. Rider, it was adjudged by this court 
that the act of 1891 had superseded and repealed the earlier acts 
.authorizing questions of law to be certified from the Circuit Court 
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to this court ; and the grounds of that adjudication sufficiently ap- 
pear by the statement of the effect of the act of 1891 in two pas- 
sages of the opinion: 'Appellate jurisdiction was given in all 
criminal cases by writ of error, either from this court or from the 
Circuit Court of Appeals, and in all civil cases by appeal or error, 
without regard to the amount in controversy, except as to appeals 
or writs of error to or from the Circuit Courts of Appeals in cases 
not made final, as specified in § 6.' 'It is true that repeals by im- 
plication are not favored, but we cannot escape the conclusion 
that, tested by its scope, its obvious purpose and its terms, the act 
of March 3, 1891, covers the whole subject matter under consid- 
eration, and furnishes the exclusive rule in respect of appellate 
jurisdiction on appeal, writ of error or certificate.' 163 U. S. 
138-140. 

"That judgment was thus rested upon two successive propo- 
sitions : First. That the act of 1891 gives appellate jurisdiction, 
either to this court or to the Circuit Court of Appeals, in all crim- 
inal cases, and in all civil cases 'without regard to the amount in 
controversy.' Second. That the act, by its terms, its scope and 
its obvious purpose, furnishes the exclusive rule in respect of ap- 
pellate jurisdiction on appeal, writ of error or certificate.' 

"As was long ago said by Chief Justice Marshall, 'the spirit 
as well as the letter of a statute must be respected, and where the 
whole context of the law demonstrates a particular intent in the 
Legislature to effect a certain object, some degree of implication 
may be called in to aid that intent.' Durousseau v. United States, 
6 Cranch, 307, 314. And it is a well-settled rule in the construc- 
tion of statutes, often affirmed and applied by this court, that, 
'even where two acts are not in express terms repugnant, yet if 
the latter act covers the whole subject of the first, and embraces 
new provisions, plainly showing that it was intended as a substi- 
tute for the first act, it will operate as a repeal of that act.' United 
States V. Tynen, 1 1 Wall. 88, 92 ; King v. Cornell, 106 U. S. 395, 
396; Tracy v. Tuffly, 134 U. S. 206, 223 ; Fisk v. Henarie, 142 U. 
S. 459, 468; District of Columbia v. Hutton, 143 U. S. 18, 27; 
United States v. Healey, 160 U. S. 136, I47- 

"We are of opinion that the act of 1891, upon its face, read 
in the light of settled rules of statutory construction, and of the 
decisions of this cqurt, clearly manifests the intention of Congress 
to cover the whole subject of the appellate jurisdiction from the 
District ^nd Circuit Courts of the United States, so far as regards 
11 
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in what cases, as well as to what courts, appeals may be taken, and 
to supersede and repeal, to this extent, all the provisions of earlier 
acts of Congress, including those that imposed pecuniary limits 
upon such jurisdiction; and as part of the new scheme, to confer 
upon this court jurisdiction of appeals from all final sentences and 
decrees in prize causes, without regard to the amount in dispute, 
and without any certificate of the District Judge as to the im- 
portance of the particular case.' The court decided that the fish- 
ing vessels were exempt from seizure. 

The third class of cases is, conviction of capital or other- 
wise INFAMOUS CRIMES. In determining whether a crime is in- 
famous, the question is, whether it is one for which the statute 
authorizes the court to award an infamous punishment, and not 
whether the punishment ultimately awarded is an infamous one. 
A crime punishable by imprisonment for a. term of years at hard 
labor is an infamous crime. Or, to put it differently, a crime 
which is punishable by imprisonment in a state prison or peniten- 
tiary, is an infamous crime. 

The fourth, fifth and sixth classes of cases involve federal 
QUESTIONS, and in any of those cases the Federal question must 
appear from the outset. In order to bring a case within any of 
those classes, the lower court must have construed the Constitu- 
tion, or applied it to the case, or must, at least, have been requested 
and have declined or omitted to construe or apply it. No con- 
struction or application of the Constitution can be said to have 
been involved in the judgment below, when no construction or 
application thereof was either expressed or asked for.^^^ 

Appellate Jurisdiction Over Circuit Court of Appeals. 

The Circuit Court of Appeals is a court of appellate jurisdic- 
tion, having no original jurisdiction whatever. It has power to 
review by appeal or by writ of error, final decisions in the District 
and Circuit Courts, all cases, other than those that can be taken 
directly to the Supreme Court. The Court of Appeals has final 
jurisdiction over cases of diverse citizenship, patent cases, reve- 
nue cases, criminal cases not capital, and in admiralty cases. In 
all cases not final in the court of appeals, there shall be a right of 
an appeal or writ of error to the Supreme Court,^where the matter 

"'Cornell v. Green, 163 U. S. 75, (1896); Loeb v. Trustees, Sup. Ct. 
Rep, of Jan. 15, 1901, p. 174. 
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in controversy shall exceed one thousand dollars besides costs. 
The case of Lau Ow Bew v. United States, 144 U. S. 47, (1892), 
explains the appellate jurisdiction of the Supreme Court over the 
Court of Appeals. It is as follows : 

"The act of Congress of March 3, 1891, establishing Circuit 
Courts of Appeals and defining and regulating the jurisdiction of 
the courts of the United States, 26 Stat. 826, c. 517, was passed to 
facilitate the prompt disposition of cases in this court and to re- 
lieve it from the oppressive burden of general litigation, which 
impeded the examination of cases of public concern, and operated 
to the delay of suitors. In re Woods, 143 U. S. 202. 

"By Section 4, 'the review, by appeal, by writ of error, or 
otherwise, from the existing Circuit Courts shall be had only in 
the Supreme Court of the United States or in the Circuit Courts 
of Appeals hereby established according to the provisions of this 
act regulating the same.' 

"By Section 14, Section 691 of the Revised Statutes, and Sec- 
tion 3 of the act of February 16, 1875, c. y-j, 18 Stat. c. ']'], pp. 315, 
316, and 'all acts and parts of acts relating to appeals or writs of 
error inconsistent with the provisions for review by appeals or 
writs of error in the preceding Sections 5 and 6 of this act, were 
repealed. 

"Under Section 5, appeals or writs of error may be taken 
from the Circuit Courts directly to this court in six specified 
classes of cases, namely: 

"I. In any case in which the jurisdiction of the court is in' 
issue ;in such cases the question of jurisdiction alone shall be cer- 
tified to the Supreme Court from the court below for decision.. 
2. From the final sentences and decrees in prize causes. 3. Ini 
cases of conviction of a capital or otherwise infamous crime. 4.. 
In any case that involves the construction or application of the 
Constitution of the United States. 5. In any case in which the 
constitutionality of any law of the United States, or the validity 
or construction of any treaty made under its authority, is drawn 
in question. 6. In^ny case in which the Constitution or law of a 
state is claimed to be in contravention of the Constitution of the 
United States.' 

"By Section 6, the Circuit Court of Appeals 'shall exercise 
appellate jurisdiction to review by appeal or by writ of error,' 
final decisions of the Circuit Courts 'in all cases other than those 
provided for in the preceding section of this act, unless otherwise 
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provided by law.' The appellate jurisdiction not vested in this 
court was thus vested in the court created by the act, and the en- 
tire jurisdiction distributed. McLish v. Roff, 141 U. S. 661, 666. 

"The words, 'unless otherwise provided by law,' were mani- 
festly inserted out of abundant caution, in order that any qualifi- 
cation of the jurisdiction by contemporaneous or subsequent acts 
should not be construed as taking it away except when expressly 
so provided. Implied repeals were intended to be thereby guarded 
against. To hold that the words referred to prior laws would de- 
feat the purpose of the act and be inconsistent with its context 
and its repealing clause. 

"The section then provides that 'the judgments or decrees of 
the Circuit Court of Appeals shall be final in all cases in which the 
jurisdiction is dependent entirely upon the opposite parties to the 
suit or controversy, being aliens and citizens of the United States 
or citizens of different states ; also in all cases arising under the 
patent laws, under the revenue laws, and under the criminal laws 
and in admiralty cases, excepting that in every such subject within 
its appellate jurisdiction the Circuit Court of Appeals at any time 
may certify to the Supreme Court of the United States any ques- 
tions or propositions of law concerning which it desires the in- 
struction of that court for its proper decision. And thereupon the 
Supreme Court may either give its instructions on the questions 
and propositions certified to it, which shall be binding upon the 
Circuit Court of Appeals in such case, or it may require that the 
whole record and cause may be sent up to it for its consideration, 
and therupon shall decide the whole matter in controversy in the 
same manner as if it had been brought there for review by writ of 
error or appeal. And excepting also that in any such case as is 
hereinbefore made final in the Circuit Court of Appeals it shall be 
competent for the Supreme Court to require, by certiorari or 
otherwise, any such case to be certified' for its determination as if 
brought up by appeal or writ of error. "In all cases not hereinbe- 
fore, in this section, made final there shall be of right an appeal 
or writ of error or review of the case by the Supreme Court of 
the United States where the matter in controversy shall exceed 
one thousand dollars besides costs." 

"By this section judgments of decrees in the enumerated 
classes of cases are made final in terms by way of the exclusion of 
any review by writ of error or appeal, while as to cases not ex- 
pressly made final by the section, appeal or writ of error may be 



• JURISDICTION SUPREME COURT. 165 

had of right, where the money value of the matter in controversy 
exceeds one thousand dollars besides costs. 

The case before us is one of habeas corpus. The jurisdiction 
of the Circuit Court was not in issue, nor was the construction 
or application of the Constitution of the United States involved, 
nor the constitutionality of any law of the United States, or the 
validity 6r construction of any treaty made under its authority, 
drawn in question. It did not fall within either of the classes of 
cases which may be brought directly to this court under the act, 
and was, therefore, properly carried to the Circuit Court of Ap- 
peals. And as a case of habeas corpus is not one in which the 
matter in controversy involves a money value, no appeal lies from 
that court under section six. Kurtz v. Moffit, 115 U. S. 487. But 
as the decree is 'made final,' by the effect of the section in giving 
the Circuit Court of Appeals jurisdiction over that class of 
cases, we are of opinion that it is reviewable on certiorari, and 
that this writ was providently issued. 

"In every case within its appellate jurisdiction, the Circuit 
Court of Appeals may certify to this court any questions or prop- 
ositions of law in respect of which it desires instruction, and this 
court may then require the whole record and cause to be sent up ; 
and so it is competent for this court by certiorari to direct any 
case to be certified, whether its advice is requested or not, except 
those which may be brought here by appeal or writ of error, and 
the latter are specified as those where the money value exceeds 
a certain amount, and which have not been made final 'in this 
section,' that is, made final in terms. And as certiorari will only 
be issued where questions of gravity and importance are in- 
volved, or in the interest of uniformity of decision, the object of 
the act is thereby attained." 

Appellate Jurisdiction Over Territorial Courts. 

Final judgments and decrees of the Supreme Courts of the 
territories, where the matter in dispute, exclusive of costs, ex^ 
ceeds the sum of five thousand dollars, may be reviewed by the 
Supreme Court. The late acts of Congress have modified this 
jurisdiction, as is shown by the case of Shute v. Keyser, 149 
U. S. 649, (1893), where Chief Justice Fuller said: 

"This was an action brought in the District Court of Gila 
County, Arizona, by William Keyser against George E. Shute, 
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sheriff of that county, and certain judgment creditors of the Old 
Dominion Mining Company, to enjoin the threatened sale, under 
an execution against that company, of mining property of which 
Keyser claimed to be the owner, which resulted in a decree in 
favor of Keyser according to the prayer of the complaint. The 
case was carried by appeal to the Supreme Court of the Territory 
and the judment affirmed, whereupon an appeal to this tourt was 
allowed, and the case having been duly docketed, now comes be- 
fore us on motion to dismiss., 

"The citation was signed March 12, 1892, and made return- 
able on the first day of the ensuing October term ; and one of the 
two grounds relied on in support of the motion is that the cita- 
tion should have been returnable within sixty days from the 
signing of the same, under section five of rule eight, and section 
four of rule nine, of this court. It is true. that the rules so pro- 
vide, but as the purpose of the citation is notice so that the appel- 
lant may appear and be heard, any defect in that regard is not 
jurisdictional, and a new citation might be taken out if necessary, 
which, however, it is not, as the appellees have appeari^d gener- 
ally. 

"The second ground of the motion is, that by reason of the 
provisions of the Judiciary Act of March 3, 1891, the appeal was 
improperly allowed and cannot be maintained. 

"By section 702 of the Revised Statutes and the act of March 
3, 1885, 23 Stat. 443, c. 355, the final judgments and decrees of 
the Supreme Court of the Territories, where the matter in dis- 
pute, exclusive of costs, exceeded the sum of $5,000, might be 
reviewed or reversed or affirmed in this court upon a writ of error 
or appeal in the same manner and under the same regulations as 
the final judgments and decrees of a Circuit Court, iiy the fifth 
section of the Judiciary Act of March 3, 1891, 26 Stat. 826, 828, 
c. 517, it was provided that appeals or writs of error might be 
taken directly to the Supreme Court from the District and Circuit 
Courts in six classes of cases therein enumerated, neither of which 
classes include the pending case. By the sixth section, the Cir- 
cuit Courts of Appeals, established by the act, were to exercise 
appellate jurisdiction to review by appeal or writ of error final 
decisions of the District and Circuit Courts in all cases other than 
those provided for in the fifth section, unless otherwise provided 
by law, and the judgments or decrees of the Circuit Courts of 
Appeals were made final in all cases in which the jurisdiction 
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was dependent entirely upon the opposite parties to the suit being 
aliens and citizens of the United States, or citizens of different 
States; in all cases arising under the patent laws; the revenue 
laws ; the criminal laws ; and in admiralty cases. The case at bar 
falls under none of these heads. 

"By the fifteenth section it was provided that the Circuit 
Courts of Appeals in cases which the judgments or decrees of 
those courts were made final by the act, should have the same ap- 
pellate jurisdiction by writ of error or appeal to review the judg- 
ments, orders, and decrees of the Supreme Courts of the several 
Territories, as by the act they might have to review the judg- 
ments, orders, and decrees of the District and Circuit QDurts. 
This section does not apply to this case because it is not one of 
■the cases in which the judgments or decrees of the Circuit Courts 
of Appeals are made final by the act. 

"By the fourteenth section, section 691 of the Revised Stat- 
utes, and section three of the act of February 16, 1875, 18 Stat. 
315, c. yj, were expressly repealed, and also 'all acts and parts 
of acts relating to appeals or writs of error inconsistent with the 
provisions for review by appeals or writs of error in the preceding 
sections five and six of this act.' 

"There was no provision for appeals or writs of error in 
cases not made final by section six from the Supreme Courts of 
the Territories to the Circuit Courts of Appeals, and there was no 
express repeal of the provisions of the prior acts regulating ap- 
peals or writs of error in such cases from those courts to this. 
There is nothing to indicate an intention that the judgments and 
decrees of the Supreme Courts of the Territories should not be 
susceptible of review in the class of cases in which there was no 
appeal or writ of error to the Circuit Courts of Appeals. 

"The result is that, as the acts regulating appeals or writs 
of error from or to the Supreme Courts of the Territories to or 
from this court were not repealed, except to the extent specified, 
an appeal or writ of error lies to this court from the judgments 
or decrees of those courts, except in cases where the judgments 
of the Circuit Courts of Appeals are made final." 

Chief Justice Fuller, in the case of Aztec Mining Co. v. Rip- 
ley, 151 U. S. 79, (1894), said: 

"Judgment was recovered in the District Court for the Third 
Judicial District, within and for the County of Grant, in the Ter- 
ritory of New Mexico, on May 26, 1891, by John W. Ripley 
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against the Aztec Mining Company for the sum of $1,657.51 
damages and costs, and affirmed on error by the Supreme Court 
of that Territory, August 19, 1891. The mining company there- 
upon sued out a writ of error from the United States Circuit 
Court of Appeals for the Eighth Circuit, which was dismissed 
for want of jurisdiction. Aztec Mining Co. v. Ripley, 10 U. S. 
App. 383. A writ of error was thereupon allowed from this 
court and comes before us upon a motion to dismiss or affirm. 

"By the fifteenth section of the Judiciary Act of March i, 
1891, 26 Stat. 826, c, 517, the Circuit Courts of Appeals, in cases 
in which their judgments were made final by the act, were em- 
powered to exercise appellate jurisdiction over the judgments, or- 
ders or decrees of the Supreme Courts of the several Territories ; 
but as this case was not a case in admiralty, nor a case arising 
under the criminal, revenue, or patent laws of the United States, 
nor a case between aliens and citizens of the United States, or 
between citizens of different states, it did not belong to either of 
the classes defined by section six of that act, as cases in which the 
judgments or decrees of the Circuit Courts of Appeals should be 
final, and therefore the Circuit Courts of Appeals for the Eighth 
Circuit properly declined to take jurisdiction. 

"The last paragraph of the section provides that 'in all cases 
not hereinbefore in this section made final, there shall be of right 
an appeal or writ of error or review of the case by the Supreme 
Court of the United States, when the matter in controversy shall 
exceed one thousand dollars besides costs' ; and as this case 
was not made final by that section, a writ of error would lie were 
it not that under section fifteen that court had no jurisdiction to 
review the judgment. 

"As, however, in any case made final, the section made it 
competent for this court to require, by certiorari or otherwise, 
such case to be certified for its review and determination with 
the same power and authority in the case as if it had been brought 
up by appeal or writ of error ; and as the paragraph quoted gave 
the appeal or writ of error as of right in cases not made final, we 
are of opinion that it may be properly held that it was the inten- 
tion of Congress that jurisdiction might be entertained by this 
court to pass upon the jurisdiction of that court when involving 
the question of the finality of its judgment under section six. We 
have already held that an appeal or writ of error lies to this court 
from or to the decrees or judgments of the Supreme Court of the 
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Territories, except in cases susceptible of being taken to the Cir- 
cuit Courts of Appeals, and cases where the matter in dispute, 
exclusive of costs, does not exceed the sum of five thousand dol- 
lars. Shute V. Keyser, 149 U. S. 649. 

"Tested by that rule this case should not have been brought 
to this court, and as we are clear that the Circuit Court of Ap- 
peals for the Eighth Circuit rightly decided that it had no juris- 
diction, it could not be brought to that." 



Appellate Jurisdiction Over Courts of District of Columbia^ 

The appellate jurisdiction of the Supreme Court over the 
highest court of the District of Columbia, is clearly stated in the 
case of Chapman v. United States, 164 U. S. 436, (1896), where 
it was held : 

"The appellate jurisdiction of this court rests on the acts 
of Congress, and the question is whether we have jurisdiction to 
review on writ of error a judgment of a Court of Appeals of the 
District of Columbia in a criminal case under section 8 of the 
act of February g, 1893, c. 74, establishing that court. 27 Stat. 
434. And the proper construction of that section is to be arrived 
at in the light of previous decisions in respect of similar stat- 
utory provisions conferring appellate jurisdiction. 

"Section 8 of the act of February 27, 1801, c. 15, entitled 
'An act concerning the District of Columbia,' 2 Stat. 103, and 
creating a Circuit Court for the District, provided: 'That any 
final judgment, order or decree in said Circuit Court, wherein 
the matter in dispute, exclusive of costs, shall exceed the value 
of one hundred dollars, may be reexamined and reversed or af- 
firmed in the Supreme Court of the United States, by writ of 
error or appeal, which shall be prosecuted in the same manner, 
under the same regulations, and the same proceedings shall be 
had therein, as is or shall be provided in the case of writs of 
error on judgments, or appeals upon orders or decrees, rendered 
in the Circuit Court of the United States.' 

"In United States v. More, 3 Cranch, 159, 173 (decided in 
1805), it was held that this court had no jurisdiction under that 
section over the judgments of the Circuit Court of the District 
in criminal cases, and Chief Justice Marshall said : 'On examining 
the act, "Concerning the District of Columbia," the court is of 
opinion, that the appellate jurisdiction, granted by that act, is 
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confined to civil cases. The words, "matter in dispute," seem 
appropriated to civil cases, w^here the subject in contest has a 
value beyond the sum mentioned in the act. But, in criminal 
cases, the question is the guilt or innocence of the accused. And 
although he may be fined upwards of one hundred dollars, yet 
that is, in the eye of the law, a punishment for the offence com- 
mitted, and not the particular object of the suit.' 

"The section, as thus construed, was carried forward in the 
subsequent legislation on the subject, which is referred to at 
length and considered in cases hereafter cited, and need not be 
again reviewed. 

"The act of March 3, 1885, c. 355, 23 Stat. 443, consists of 
/ two sections, reading: 

I " 'That no appeal or writ of error shall hereafter be allowed 

from any judgment or decree in any suit at la-\v or in equity in 
the Supreme Court of the District of Columbia, or in the Supreme 
Court of any of the Territories of the United States, unless the 
J matter in dispute; exclusive of costs, shall exceed the sum of five 
thousand dollars. 

" 'Sec. 2. That the preceding section shall not apply to any 

^ case wherein is involved the validity of any patent or copyright, 

or in which is drawn in question the validity of a treaty or stat- 

! ute of or an authority exercised under the United States ; but in 

all such cases an appeal or writ of error may be brought without 

\regard to the sum or value in dispute.' 

"We have decided that this court has no jurisdiction to grant 
a writ of error to review the judgments of the Supreme Court 
of the District of Columbia in criminal cases either under the 
Judiciary Act of March 3, 1891, c. 517, 26 Stat. 826, In re Heath, 
144 U. S. 92; or under the act of February 6, 1889, c. 113, 25 
Stat. 655, Cross v. United States, 145 U. S. 571 ; or on habeas 
corpus, Cross v. Burke, 146 U. S. 82. And although the validity 
of any patent or copyright, or of a treaty or statute of, or an 
authority exercised under, the United States, was not drawn in 
question in those cases, it was distinctly ruled in reaching the 
conclusions announced that neither of the sections of the act of 
March 3, 1885, applied to any criminal case; and Farnsworth v. 
Montana, 129 U. S. 104; United States v. Sanges, 144 U. S. 310, 
and United States v. More, 3 Cranch, 159, were cited with ap- 
proval. Cross V. United States, 145 U. S. 574; Cross v. Burke, 
146 U. S. 87. 
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"In Farnsworth v. Montana, in which it was claimed that 
the vaHdity of an authority exercised under the United States 
was drawn in question, it was held that the second section of the 
act did not extend to criminal cases, but that both sections applied 
to cases where there was a matter in dispute measureable by some 
sum or value in money. The view taken was that the second sec- 
tion contained an exception or limitation carved out of the first 
section, and that the words, that in the enumerated cases, 'an ap- 
peal or writ ,of error may be brought without regard to the sum 
or value in dispute,' clearly implied that in those cases also there 
must be a pecuniary matter in dispute measurable by some sum 
■or value, though not restricted in amount.' 

"In United States v. Sanges, referring to Snow v. United 
States, ii8 U. S. 346, we said: 'The questions whether the pro- 
vision of the act of March 3, 1885, c. 355, § 2, authorizing a writ 
of error from this court to the Supreme Court of any Territory 
in any case 'in which is drawn in question the validity of a treaty 
or statute of, or an authority exercised under, the United States,' 
extended to criminal cases, was then left open, but at October 
term, 1888, it was decided in the negative. Farnsworth v. Mon- 
tana, 129 U. S. 104. 

"And in Washington & Georgetown Railroad v. District of 
Columbia, 146 U. S. 227, 231, it was said: 'Both sections of the 
act of March 3, 1885, regulating appeals from the Supreme Court 
of the District of Columbia, apply to cases where there is a mat- 
ter in dispute measurable by some sum or value in money. Farns- 
worth V. Montana, 129 U. S. 104, 112; Cross v. Burke, 146 U. 
S. 82. By that act no appeal or writ of error can be allowed from 
any judgment or decree in any suit at law or in equity in the Su- 
preme Court of the District of Columbia, unless the matter in 
dispute, exclusive of costs, shall exceed the sum of five thousand 
dollars, except that where the case involves the validity of any 
patent or copyright, or the validity of a treaty or statute of, or an 
authority exercised under, the United States, is drawn in ques- 
tion, jurisdiction may be maintained irrespective of the amount 
of the sum or value in dispute.' 

"Watts V. Washington Territory, 91 U. S. 580, decided at 
October term, 1875, is cited as sustaining a different construc- 
tion, but the point of decision there was that it nowhere appeared 
that the Constitution or any statute or treaty of the United States 
was in any manner drawn in question, and the broad language of 
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the opinion was plainly obiter, as pointed out in Farnsworth v. 
Montana. 

"The eighth section of the act of February 9, 1893, establish- 
ing the Court of Appeals, of the District of Columbia, is as fol- 
lows : ♦ 

" 'Sec. 8. That any final judgment or decree of the said 
Court of Appeals may be reexamined and affirmed, reversed or 
modified by the Supreme Court of the United States, upon writ 
of error or appeal, in all cases in which the matter in dispute, ex- 
clusive of costs, shall exceed the sum of five thousand dollars, 
in the same manner and under the same regulations as hereto- 
fore provided for in cases of writs of error on judgment or ap- 
peals from decrees rendered in the Supreme Court of the Dis- 
trict of Columbia; and also in cases, without regard to the sum 
or value of the matter in dispute, wherein is involved the validity 
. of any patent or copyright, or in which is drawn in question the , 
validity of a treaty or statute or of an authority exercised under 
the United States.' 

"We regard this section and the act of 1885 as the same in 
their meaning and legal effect. The act of 1885 prohibits appeals 
or writs of error unless the matter in dispute exceeds the sum of 
$5,000, and provides that the restriction shall not apply to certain 
enumerated cases, 'but that in all such cases an appeal or writ of 
error shall be brought without regard to the sum or value in dis- 
pute.' 

"The act of 1893 allows appeals or writs of error whenever 
the matter in dispute exceeds the sum of $5,000, and also in cases 
'without regard to the sum or value of the matter in dispute, "^ 
wherein the validity of any patent or copyright or of a treaty or 
statute of or an authority exercised under the United States is 
drawn in question, being the same cases mentioned in the second 
section of the act of 1885. We think as that section cleariy ap- 
plied to cases where there was a pecuniary matter in dispute^ 
measurable by some sum or value, as has been repeatedly decided, 
the last clause of section eight of the act of 1893 must receive 
the same construction. The meaning of both statutes is that in 
the cases enumerated the limitation on the amount is removed, 
but both alike refer to cases where there is a pecuniary matter 
in dispute, measurable by some sum or value, and they alike have 
no application to criminal cases. The suggestion that because the 
punishment for conviction by the statute under which plaintiff 
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in error was indicted, tried and convicted embraced a fine, there 
was therefore a sum of money in dispute, was disposed of by 
Chief Justice Marshall in United States v. More, supra. We re- 
peat the language of the Chief Justice: 'In criminal cases, the 
question is of the guilt or innocence of the accused. And although 
he may be fined upwards of one hundred dollars, yet that is, in 
the eye of the law, a punishment for the offence committed, and 
not the particular object of the suit.' 

"It is contended that the words 'and also,' as used in the sec- 
tion under consideration, are words 'of legal art,' of 'almost im- 
memorially precise and technical meaning,' and import, not a 
restriction of matter previously stated, but a transition from what 
lad been previously declared to a new and independent subject 
intended to stand by itself. 

"We do not care to go into the struggle between the courts 
■of King's Bench and Common Pleas on the question of the juris- 
diction of the former over civil actions, which led to a curious 
•device of the acetiam, more particularly to avoid the effect of 13 
■Car. II, 2 Stat., c. 2. It was invented in order to couple with a 
cause of action over which the court of King's Bench had juris- 
diction, another cause of action, over which, without being joined 
with the first, the court would not have had jurisdiction. 2 Sel- 
lon's Pract. Appendix, 625, 630; Burges on Insolvency, 135, 149. 

"We are unable to conclude that Congress, which might 
•easily have conferred jurisdiction in plain and explicit language, 
resorted to this ancient contrivance to effect it. 

"The argument is pressed that as by section five of the Judi- 
ciary Act of 1891, cases of conviction of capital or otherwise in- 
famous crimes ; cases involving the construction or application of 
the Constitution of the United States ; or cases in ^yhich the con- 
stitutionality of any law of the United States is drawn in ques- 
tion, can be brought to this court directly from the" District and 
Circuit Courts of the United States, therefore this section should 
"be construed as giving the same right of review in the District 
of Columbia. 

"But we think the section too plain to admit of this. No 
tnention of the Courts of the District of Columbia is made in the 
act of March 3, 1891, and there is nothing in the eighth section 
to justify its expansion so as to embrace the provisions of that act. 
Jn re Heath, Petitioner, 144 U. S. 92, 96. 

"The writ of error was granted by the Court of Appeals in 
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this case with reluctance, as appears from the opinion of Chie;f 
Justice Alvey, in passing upon the appHcation therefor, given in 
the record, and out of deference to the supposed intimation in 
In re Chapman, 156 U. S. 211, and In re Belt, 159 U. S. 95, that 
it might lie. It is quite possible that the language used in the 
opinions in those cases was somewhat too cautiously worded, but 
it was with the purpose, as the question was not raised for deci- 
sion, of avoiding rather than expressing any views upon it. 

"We are of opinion that the writ of error cannot be main- 
tained." 

The Supreme Court has appellate jurisdiction over the Court 
of Claims and over the Court of Private Land Claims ; but as this 
was explained when we discussed the organization of those 
courts, it is not necessary to restate it here. 



CHAPTER VI . 



JURISDICTION OF THE CIRCUIT COURT OF APPEALS. 

In General. 

In 1891 Congress established the Court of Appeals, and 
this was done to relieve the Supreme Court of some of its 
business. As a result of this act of Congress, we now have two 
Appellate Courts, namely, the Supreme Court, and the Court of 
Appeals. The Court of Appeals is exclusively a court of appellate 
jurisdiction, while the Supreme Court has both original and appel- 
late jurisdiction. Before the Court of Appeals was established, 
the Circuit Courts exercised appellate jurisdiction over the District 
Courts, but now there is no such jurisdiction, and the District and 
Circuit Courts are both courts of original jurisdiction. All final 
judgments or decrees of the Circuit and District Courts may be 
reviewed either by the Supreme Court or by the Circuit Court of 
Appeals. The jurisdiction of the District and Circuit Court.*; is 
divided into two classes. In one class which is the more impor- 
tant, an appeal or writ of error may be taken from the District or 
Circuit courts direct to the Supreme Court. In the other class 
which is not so important, an appeal or writ of error may be taken 
to the Court of Appeals. 

Cases AppealaWe to the Supreme Court. 

An appeal or writ of error may now be prosecuted from the 
District and Circuit Courts of the United States direct to the Su- 
preme Court in the following cases : i . Any case in which the 
jurisdiction of the court is in issue. 2. Final sentences and de- 
crees in prize cases. 3. Cases of capital crimes. 1 4. Cases that in- 
volve the construction or application of the Constitution of the 
United States. 5. In any case in which the constitutionality of 
any law of the United States, or the validity or construction of 
any treaty is drawn in question. 6. In any case in which the Con- 
stitution or law of a state is claimed to be in contravention of the 
Constitution of the United States."" In any of the above cases, 

"'Colvin V. Jacksonville, 158 U. S. 456, (1895). 
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the suit may be taken, by writ of error or appeal, to the Supreme 
Court of the United States. In all other cases over which the Cir- 
cuit and District Courts have jurisdiction, you go, by writ of error 
or appeal, to the Court of Appeals. 



Cases Appealable to the Circuit Court of Appeals. 

The Court of Appeals has jurisdiction to review, by appeal 
or writ of error, final decisions in the District and Circuit Courts, 
all cases except those that may be taken direct from the District 
and Circuit Courts to the Supreme Court. In some of the cases, 
the Court of Appeals has final jurisdiction; in the balance of the 
cases, it has not final jurisdiction. The Court of Appeals has final 
jurisdiction in the following cases: i. Where the jurisdiction is 
based upon diverse citizenship, or where aliens are parties. 2. 
All cases arising under the patent laws. 3. All cases arising under 
the revenue laws. 4. All criminal cases in which the crime is not 
capital or otherwise infamous. 5. All admiralty cases. In the 
costs. But even in the cases that are final in the Court of Appeals, 
is final ; but in all other cases over which the Court of Appeals has 
jurisdiction, the jurisdiction is not final, providing the matter in 
controversy exceeds the sum of one thousand dollars besides 
costs. But eve'n in the cases that are final in the Court of Appeals, 
if any question arises in any of these cases concerning which the 
Court of Appeals entertain a doubt, they may certify this question 
up to the Supreme Court, and ask its decision thereon. Or, the 
Supreme Court may by certiorari require the Court of Appeals to 
send up the record, and the Supreme Court will determine the case 
as if it had been originally carried there.^*"- 

The jurisdiction of the Court of Appeals based upon diverse 
citizenship and other jurisdictional questions is fully discussed in 
the case of United States v. Amer. Bell Telephone Co., 159 U. S. 
548, (1895), which is as follows : 

"This is a suit by the United States to cancel a patent for an in- 
vention granted to the American Bell Telephone Company, as as- 
signee of the inventor, Emile Berliner. On a hearing in the Cir- 
cuit Court there was a finding and decree for the complainant. 65 
Fed. Rep. 86. The cause having been taken to the Circuit Court 
of Appeals for the First Circuit, the decree of the Circuit Court 
was reversed, and it was ordered that the bill be dismissed. 68 

'"Graver v. Faurot, 162 U. S. 435, (1896). 
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Fed. Rep. 542. From this decree an appeal was taken by the 
United States to this court, which appellees now move to dismiss 
*for want of jurisdiction in this court to entertain it under the Cir- 
cuit Court of Appeals act of March 3, 1891, c. 517, § 6, 26 Stat. 
826, 828, for the reason that the case is a case arising under the 
patent laws.' 

The Supreme Court has appellate jurisdiction under the Con- 
stitution, in all cases to which the judicial power extends, (other 
than those in respect of which it has original jurisdiction,) 'with 
such exceptions and under such regulations as the Congress shall 
make.' It was early held that in the passage of the Judiciary act 
of 1789, Congress was executing the power of making exceptions 
to the exercise of appellate jurisdiction, and that the affirmative 
description of the cases to which the appellate power extended 
was to be understood as implying a negative on the exercise of 
such appellate power as was not comprehended within it, but that 
as this restriction rested on implication founded on the manifest 
intent of the Legislature, it could be sustained only when that 
manifest intent appeared. Durousseau v. United States, 6 Cranch, 
.^07. 

"Where the appellate jurisdiction is described in general 
terms so as to comprehend the particular case, no presumption can 
be indulged of an intention to oust or to restrict such jurisdiction; 
and any statute claimed to have that effect must be examined in 
the light of the objects of the enactment, the purposes it is to 
serve and the mischiefs it is to remedy, bearing in mind the rule 
that the operation of such a statute must be restrained within nar- 
rower limits than its words import, if the court is satisfied that the 
literal meaning of its language would extend to cases which the 
Legislature never intended to include in it. Petri v. Commercial 
National Bank of Chicago, 142 U. S. 644, 650; Brewer's Lessee v. 
Blougher, 14 Pet. 178; Reiche v. Smythe, 13 Wall. 162, 164; Mar- 
ket Company V. Hoffman, loi U. S. 112. 

"We inquire then whether the appellate jurisdiction of this 
court over controversies to which the United States are parties. has 
been circumscribed by Congress in respect to the right of appeal. 

"By Section 629 of the Revised Statutes, original jurisdiction 
was conferred upon the Circuit Courts (with a limitation as to the 
value of the matter in dispute) of all suits in equity and all suits 
at common law where the United States are petitioners or plain- 
tiffs ; all suits at law or in equity, arising under any act providing 

12 
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for revenue from imports or tonnage ; all causes arising under any 
law providing internal revenue ; all causes arising under the postal 
laws ; and all suits at law or in equity arising under the patenr or 
copyright laws of the United States. By the fifth paragraph of 
Section 711, the jurisdiction of the courts of the United States of 
all cases 'arising under the patent right or copyright laws of tht 
United States was declared to be exclusive. 

"By the act of March 3, 1875, 18 Stat. 470, it was provided'. 
'The Circuit Courts of the United States shall have original cog- 
nizance, concurrent with the courts of the several states, of all 
suits of a civil nature at common law or in equity, where the mat- 
ter in dispute exceeds, exclusive of costs, the sum or value of five 
hundred dollars and arising under the Constitution or laws of the 
United States, or treaties made, or which shall be made, under 
their authority or in which the United States are plaintififs or pe- 
titioners ;' and this was repeated in substance, the differences 
being immaterial here, in the acts of March 3, 1887, c. 373, 24 
Stat. 552, and August 13, 1888, c. 866, 25 Stat. 433. 

"And this court had appellate jurisdiction over all final judg- 
ments and decrees of any Circuit Court, or of any District Court 
acting as a Circuit Court, in civil actions where the matter in dis- 
pute exceeded the sum or value of Five. Thousand dollars. Rev. 
Stat. §§ 690, 691, 692; 18 Stat. 315. 

The primary object of the act of March 3, 1891, c. 517, as stated 
in American Construction Company v. Jacksonville Railway Com- 
pany, 148, U. S. 372, 382, 'well known as a matter of public his- 
tory, manifest on the face of the act, and judicially declared in the 
leading cases under it, was to relieve this court of the over burden 
of cases and controversies, arising from the rapid growth of the 
country, and the steady increase of litigation ; and, for the accom- 
plishment of this object, to transfer a large part of its appellate 
jurisdiction to the Circuit Courts of Appeals thereby established in 
each judicial circuit, and to distribute between this court and 
those, according to the scheme of the act, the entire appellate juris- 
diction from the Circuit and District Courts of the United States.' 

"By Section five of this act, appeals or writs of error may be 
taken from the Circuit Court directly to this court in six specified 
classes of cases : Where the jurisdiction of the court below is in 
issue ; in prize causes ; in cases of convictions of capital or other- 
wise infamous crimes ; in cases involving the construction or ap- 
plication of the Constitution of the United States ; in cases in 
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which the constitutionaHty of any law of the United States, or the 
vaHdity or construction of any treaty made under its authority, is 
drawn in question ; in cases where the Constitution or law of a 
state is claimed to be in contravention of the Constitution of the 
United States. Cases in which the United States are plaintiffs or 
petitioners are not enumerated as falling within either of these 
classes, nor are cases involving merely the construction of a law 
of the United States, those ordinarily arising under the heads of 
jurisdiction in respect of subject-matter treated of in the sixth 
section. 

"By the sixth section, it is provided that the Circuit Courts of 
Appeals shall have appellate jurisdiction 'in all cases other than 
those provided for in the preceding section of this act, unless 
otherwise provided by law.' The Courts of Appeals, therefore, 
have appellate jurisdiction of all cases in which original jurisdic- 
tion is conferred on the Circuit Courts by reason of the United 
States being plaintiffs or petitioners. It is further provided by 
that section that 'the judgments or decrees of the Circuit Courts of 
Appeals shall be final in all cases in which the jurisdiction is de- 
pendent entirely upon the opposite parties to the suit or contro- 
versy, being aliens and citizens of the United States or citizens of 
different states ; also in all cases arising under the patent laws, 
under the revenue laws, and under the criminal laws and in ad- 
miralty cases.' And the last paragraph of the section provides 
that 'in all cases not hereinbefore, in this section, made final, there 
shall be of right an appeal or writ of error or review of the case by 
the Supreme Court of the United States where the matter in con- 
troversy shall exceed one thousand dollars besides costs.' Judg- 
ments or decrees in cases in which the ground of jurisdiction of 
the Circuit Court is that the United States are plaintiffs or peti- 
tioners are not made final in terms, and such cases would fall with- 
in the last paragraph, unless restricted by the previous enumera- 
tion. And the contention is that the words 'cases arising under 
the patent laws,' must be held to operate as such restriction, and to- 
render the judgments and decrees of the Circuit Courts of Ap-- 
peals final, notwithstanding the existence of another distinct 
ground of jurisdiction in the Circuit Court, and that there would! 
consequently be a right of appeal from a decree of a Circuit Court 
of Appeals dismissing a bill by the United States to cancel a pat- 
ent for land, but none where the bill is one to repeal an invention 
patent. 
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"In United States v. Telephone Company, 128 U. S. 315, 359, 
we said : 'In the present case the United States are plaintiffs, and 
the bill asserts that the suit is one of a civil nature, and of equit- 
able cognizance; and manifestly, if it presents a good cause of 
action ,it arises under the laws and Constitution of the United 
States. It is, therefore, within the language both of the Constitu- 
tion and of the statute conferring jurisdiction on the Circuit 
Courts.' Two grounds to support the jurisdiction were thus indi- 
cated, but the question there was whether the judicial power of the 
United States under the Constitution extended to a suit by the 
United States to repeal a patent, and in that view it was held that 
such a suit was a case arising under the laws of the United States, 
as had been previously adjudged many times by the court. In the 
language of appellee's counsel, 'the judgments in the great con- 
tests reported in Cranch and Wheaton established that these 
words embraced, and therefore carried the judicial power to, every 
case wherein the existence or extent of a right purporting to be 
given by a Federal authority and claimed by either party, became 
an essential ingredient.' 

"Nevertheless, in respect of removals of suits from the state 
courts to the Circuit Courts under the acts of March 3, 1887, and 
August 13, 1888, we held, upon what was deemed the true con- 
struction of the statutes, that the right of removal was limited to 
cases in which it appeared from the plaintiflE's statement of his own 
claim that his cause of action was one arising under the Constitu- 
tion or laws of the United States. Tennessee v. Union & Planters' 
Bank, 152 U. S. 454; Chappell v. Waterworth, 155 U. S. 102. 

"In Colorado Mining Company v. Turck, 150 U. S. 138, it 
-was ruled that when the original jurisdiction of a Circuit Court is 
invoked upon the sole ground that the determination of the ques- 
ttion depends upon some question of a Federal nature, it must ap- 
pear, at the outset, from the pleadings; that the suit is one of that 
-character of which the Circuit Court could properly take cogni- 
.zance at the time its jurisdiction was invoked; and that where the 
jurisdiction was invoked solely on the ground of diverse citizen- 
ship, the judgement of the Circuit Court of Appeals was final, al- 
though another ground for jurisdiction in the Circuit Court might 
be developed in the course of subsequent proceedings in the case. 
How the case might be if the plaintiff had invoked jurisdiction on 
two distinct grounds, one of them being' independent of diverse 
citizenship, was not determined. Nor is it necessary to pass upon 
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that question in this instance, for the motion may be disposed of 
upon the inquiry whether it was manifestly the intention of Con- 
gress to include such a case as that before us in the words 'arising 
under the patent laws.' Now, actions at law for infringement, 
and suits in equity for infringement, for interference and to obtain 
patents, are suits which clearly arise under the patent laws, being 
brought for the purpose of vindicating rights created by those 
laws, and coming strictly within the avowed purpose of the act, 
to relieve this court of that burden of litigation which operated to 
impede the disposition of cases of peculiar gravity and general im- 
portance. We are of the opinion that it is reasonable to assume 
that the 'intention of Congress was directed to this class of cases, 
and that the language was used as applicable only to them ; and 
that there is nothing in the objects sought to be obtained and the 
mischiefs sought to be remedied by the act which furnishes founda- 
tion for the belief that Congress manifestly intended to place a 
limitation on the appellate jurisdiction of this court in a case such 
as this. 

"Moreover, in those cases, the subject matter is everything ip 
respect of jurisdiction, and the character of the parties nothing; 
while here, the character in which the plaintiffs sue and the nature 
of the case are inseparably blended. 

"In instituting this suit, the Government appeared on behalf 
of the public, and, as it were, in the exercise of the beneficent func- 
tion of superintending authority over the public interests, and the 
rules of construction in such cases is properly regarded as affected 
by considerations of public policy. It is upon the principle of pub- 
lic policy that the United States have been held not bound by stas- 
utes of limitation unless Congress has clearly manifested that they 
should be so bound. United States v. Nashville &c. Railway, ii8 
U. S. I20, 125 ; Stanley v. Schwalby, 147 U. S. 508; and the same 
rule is applicable to the exercise of the prerogative of parens pat- 
riae inherent in the supreme power of every state, in respect of 
which it was observed by Mr. Justice Strong in Savings Bank v. 
United States, 19 Wall, 227, 237, that so much of the royal prerog- 
ative as belonged to the King in his^ position as universal trustee 
enters as much into the principles of our state as it does into the 
principles of the British government. Hence it was held in United 
States v. Beebe, 127 U. S. 338, that the United States are not 
bound by any statute of limitations, nor barred by laches of their 
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officers, in a suit brought by them, as sovereign, to enforce a pub- 
lic right or to assert a pubHc interest. 

"In United States v. Telephone Company, supra, it was de- 
cided that where a patent for a grant of any kind issued by the 
United States has been obtained by fraud, by mistake or by acci- 
dent, a suit by the United States against the patentee is the proper 
remedy for relief, and that in this country, where there is no king- 
ly prerogative, but where patents for land and inventions are is- 
sued by the authority of the Government, and by officers appointed 
for that purpose who may have been imposed upon by fraud or de- 
ceit, or may have erred as to their power, or made mistakes in the 
instrument itself, the appropriate remedy is by proceeding's by the 
United States against the patentee. 

"We cannot impute to Congress the intention of narrowing 
the appellate jurisdiction of this court in a suit brought by the 
United States as a sovereign in respect of alleged miscarriage in 
the exercise of one of its functions as such ; deeply concerning the 
public interests; and not falling within the reason of the limita- 
tions of the act." 

In discussing the criminal jurisdiction of the Court of Ap- 
peals, in the case of United States v. Sanges, 144 U. S. 310, 
( 1892) , the court held : 

"The appellate jurisdiction of this court rests wholly on the 
acts of Congress. For a long time after the adoption of the Con- 
stitution, Congress made no provision for bringing any criminal 
case from a Circuit Court of the United States to this court by 
writ of error. At February term, 1803, indeed, this court, no ob- 
jection being made, took jurisdiction of a writ of error sued out 
by the United States to the Circuit Court for the District of Col- 
umbia in a criminal case. United States v. Simms, i Cranch, 252. 
But at February term, 1805, in a like case, this court, upon full 
argument and consideration, held that it had no jurisdiction of a 
writ of error in a criminal case, and overruled United States v. 
Simms, Chief Justice Marshall saying: 'No question was made 
in that case as to the jurisdiction. It passed sub silentio, and the 
court does not consider itself as bound by that case.' United 
States V. More, 3 Cranch, 159, 172. And it was thenceforth held 
to be settled that criminal cases could not be brought from a Cir- 
cuit Court of the United States to this court by writ of error, but 
only by certificate of division of opinion upon specific questions 
of law. Ex parte Kearney, 7 Wheat. 38, 42 ; Ex parte Gordon, i 
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Black, 503; Ex parte Yarbrough, no U. S. 651; Farnsworth v. 
Montana, 129 U. S. 104, 113; United States v. Perrin, 131 U. S. 

55- 

"As to each of the territories, except Washington, the Re- 
vised Statutes provided that final judgments and decrees of its 
Supreme Court, where the value of the matter in dispute exceed- 
ed $1,000, might be reviewed by this court, upon writ of error or 
appeal, in the same manner and under the same regulations as the 
final judgments and decrees of a Circuit Court of the United 
States. Rev. Stat. §§ 707, 1909. The act of June 23, 1874, c. 
469, § 3, provided that a writ of error should lie from this court 
to the Supreme Court of the Territory of Utah, 'in criminal 
cases, where the accused shall have been sentenced to capital pun- 
ishment, or convicted of bigamy or polygamy.' 18 Stat. 254. 
The act of March 3, 1885, c. 355, provided, in § i, that no appeal 
or writ of error should be allowed from the Supreme Court of a 
territory unless the matter in dispute exceeded $5,000 ; and in § 2 
that the preceding section should not apply to any case 'in which 
is drawn in question the validity of a treaty or statute of, or an 
authority exercised under, the United States, but in all such 
cases an appeal or writ of error may be brought without regard 
to the 'sum or value in dispute.' 23 Stat. 443. At October term, 
1885, this court, without objection, decided upon the merits a 
writ of error to the Supreme Court of the Territory of Utah by 
one convicted of a crime which was neither bigamy or polygamy, 
nor punishable with death. But at the same term, after argu- 
ment upon its jurisdiction of a like writ of error, the court dis- 
missed both writs of error, and, in answering the objection that 
it had taken jurisdiction of the first writ, said : 'The question of 
jurisdiction was not considered in fact in that case, nor alluded 
to in the decision, nor presented to the court by the counsel for 
the United States, nor referred to by either party at the argu- 
ment or in the briefs. Probably both parties desired a decision 
on the merits.' Cannon v. United States, 116 U. S. 55, and 118 
U. S. 355; Snow v. United States, 118 U. S. 346, 354. The 
question whether the provision of the act of March 3, 1885, c. 
355, § 2, authorizing a writ of error from this court to the Su- 
preme Court of any territory in any case 'in which is drawn in 
question the validity of a treaty or statute of, or an authority ex- 
ercised under, the United States,' extended to criminal cases. 
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was then left open, but at October term, 1888, was decided in the 
negative. Farnsworth v. Montana, 129 U. S. 104. 

"The manner of bringing up criminal cases from the Circuit 
Courts of the United States upon a certificate of division of opin- 
ion has undergone some changes by successive acts of Congress.- 
Under the act of April 29, 1802, c. 31 § 6, whenever there was 
a division of opinion in the Circuit Court upon a question of law, 
the question was certified to this court for decision ; provided that 
the case might proceed in the Circuit Court if in its opinion fur- 
ther proceedings could be had without prejudice to the merits, 
and that no imprisonment should be allowed or punishment in- 
flicted, upon which the Judges were divided in opinion. 2 Stat. 
159; United States v. Tyler, 7 Cranch, 285 ; United States v. Dan- 
iel, 6 Wheat. 542 ; United States v. Bailey, 9 Pet. 267. By the act 
of June I, 1872, c. 255, § I, 'whenever, in any suit or proceeding'^ 
in a Circuit Court, there occurred any difference of opinion be- 
tween the Judges, the opinion of the presiding Judge was to pre- 
vail for the time being; but upon the entry of a final judgment, 
decree or order, and a certificate of division of opinion as under 
the act of 1802, 'either party' might remove the case to this court 
'on writ of error or appeal, according to the nature of the case.' 
17 Stat. 196. That act continued in force only about two "years, 
when it was repealed by the Revised Statutes. By Sections 650, 
652, and 693 of those statutes, its provisions were restricted to 
civil suits and proceedings; and by Sections 651 and 697 the pro- 
vision of Section six of the act of 1802 were re-enacted as to 
criminal cases. Ex parte Tom Tong, 108 U. S. 556, 559. In 
United States v. Reese, 92 U. S. 214, and in United States v. 
Cruikshank, 92 U. S. 542, argued at October term, 1874, and de- 
cided at October term, 1875, which were brought to this court by 
the United States by writ of error and certificate of division of 
opinion, after judgment according to the opinion of the presiding 
Judge, sustaining a demurrer to the indictment, or a motion in 
arrest of judgment, it appears, by the records and briefs on file, that 
the judgment below was entered and the certificate of division made 
under the act of 1872, and that no objection was taken to the 
jurisdiction of this court. The exercise of jurisdiction over 
those cases on writ of error is therefore entitled to no more weight 
by way of precedent than the exercise of appellate jurisdiction 
sub silentio in the cases, above cited, of United States v. Simms, i 
Cranch, 252, and Cannon v. United States, 116 U. S. 55. 
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"The first act of Congress which authorized a criminal case 
to be brought from a Circuit Court of the United States to this 
court, except upon a certificate of division of opinion, was the act 
of February 6, 1889, c. 113, § 6, by which it was enacted that 'in 
all cases of conviction "of a capital crime in any court of the 
United States, the final judgment 'against the respondent' might 
on his application, be re-examined, reversed or affirmed by this 
court on writ of error. 25 Stat. 656. The writ of error given by 
that act was thus clearly limited to the defendant ; and the terms 
and effect of the act of June 23, 1874, c. 469, § 3, above cited, con- 
cerning writs of error from this court to the Supreme Court of 
the Territory of Utah, as well as those of the act of Alarch 3, 1879, 
c. 176, giving a writ of error from the Circuit Court of the United 
States to a District Court, were equally restricted. 18 Stat. 254;. 
20 Stat. 354. 

"The provisions of the; Judiciary Act of March 3, 1891, c. 517, 
material to be considered in this case, are those of § 5, by which 
appeals or writs of error may be taken from a Circuit Court di- 
rectly to this court in certain classes of cases, among which are 
'case of conviction of a capital or otherwise infamous crime,' and 
'any case that involves the construction or application of the Con- 
stitution of the United States ;' and those of § 6, by which the Cir- 
cuit Courts of Appeals established by this act have appellate juris- 
diction to review, by appeal or writ of error, final decisions in the 
District and Circuit Courts 'in all cases other than those pro- 
vided for in the preceding .section of this act, unless otherwise pro- 
vided by law,' and the judgments or decrees of the Circuit Courts 
of Appeals are made final 'in all cases arising under the criminal 
laws' and in certain other classes of cases, unless questions are cer- 
tified to this court, or the whole case ordered up by writ of cer- 
tiorari, as therein provided. 26 Stat. 827, 828. 

"The provision of Section 5, authorizing writs of error from' 
this court in cases of capital or otherwise infamous crimes, is 
clearly limited in terms and effect (like the provisions of the act 
of 1889, authorizing writs of error from this court in cases of 
capital or otherwise infamous crimes, is clearly limited in terms- 
and effect (like the provision of the act of 1889, authorizing a 
writ of error in cases of capital crimes, and earlier acts, above 
cited) to convictions only. Whether a writ of error by the de- 
fendant in a criminal case of lower grade would be included in the 
provisions of that section for bringing to this court cases in which 
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the jurisdiction of the court below is in issue, or which involve the 
construction or application of the Constitution of the United 
States, or the validity of a law of the United States, or the valid- 
ity or construction of a treaty, or in which it is contended that the 
Constitution or a law of a state contravenes the Constitution of the 
United States, is not now before us for decision. 

"The provision of Section 6, giving the Circuit Courts of Ap- 
peals in general terms appellate jurisdiction of criminal cases, 
says nothing as to the party by whom the writ of error may be 
brought, and cannot therefore be presumed to have been intended 
to confer upon the Government the right to bring it. 

"In none of the provisions of this act, defining the appellate 
jurisdiction, either of this court, or of the Circuit Court of Ap- 
peals, is there any indication of an intention to confer upon the 
United States the right to bring up a criminal case of any grade 
after' judgment below in favor of the defendant. It is impos- 
sible to presume an intention on the part of Congress to make so 
serious and far-reaching an innovation in the criminal jurispru- 
dence of the United States." 



Jurisdiction Over Territorial Courts. 

The court of Appeals exercises jurisdiction over the highest 
courts of the territories. This jurisdiction is fully discussed in Ihe 
case of Folsom v. United States, i6o U. S. 121, (1895). In this 
case Chief Justice Fuller said : 

"The offence denounced by Section 5209 of the Revised Stat- 
utes is punishable by imprisonment not less than five years nor 
more than ten years, and is therefore an infamous crime. In re 
Claassen, 140 U. S. 200, and cases cited. 

"The question then is whether the Circuit Court of Appeals 
for the Eighth Circuit has jurisdiction of a writ of error to re- 
view the judgment and proceedings of the Supreme Court of the 
Territory of New Mexico in the instance of a conviction of an in- 
famous crime. By Section 5 of the Judiciary act of March 3, 189 1, 
c. 517, 26 Stat. 826, is was provided that appeals or writs of error 
might be taken from the District Courts or from the Circuit 
Courts direct to the Supreme Court in six classes of cases, one of 
which classes was 'cases of conviction of a capital or otherwise in- 
famous crime;' and by Section 6, that the Circuit Courts of Ap- 
peals should exercise appellate jurisdiction to review by appeal or 
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A\-rit of error final judgments of the District Courts and the Cir- 
cuit Courts 'in all cases other than those provided for in the pre- 
,ceding section of this act, unless otherwise provided by law. And 
the judgments or decrees of the Circuit Courts of Appeals shall 
be final in all cases in which the jurisdiction is dependent entirely 
upon the opposite parties to the suit or controversy being aliens 
and citizens of the United States or citizens of different states; 
also in all cases arising under the patent laws, the revenue laws 
or under the criminal laws, and in admiralty cases.' 

"In harmony with previous legislation, 25 Stat. 784, o. 323 ; 
26 Stat. 81, c. 182, § 42, Section 13 of the act of March 3, 1891, 
provides: 'Appeals and writs of error may be taken and prose- 
•cuted from the decisions of the United States Court in the Indian 
Territory to the Supreme Court of the United States, or to the 
Circuit Court of Appeals in the Eighth Circuit, in the same man- 
ner and under the same regulations as from the Circuit or District 
Courts of the United States under this act.' 

"Obviously this section was designed to give a review of the 
■decisions of the court of original jurisdiction by an appellate tri- 
bunal, and the same reason would not obtain in respect of cases 
where such review could already be had; nevertheless Section 15 
was added, although Congress did not see fit in relation to ap- 
peals or writs of error from and to the Supreme Courts of the 
several territories to make the same provision thereby as that in 
Section 13, except so far as the Circuit Courts of Appeals were 
■concerned, and as to them only in cases in which their judgments 
were made final by the act. 

"Section 15 is as follows: 'That the Circuit Court of Ap- 
peals in cases in which the judgments of the Circuit Courts of Ap- 
peals are made final by this act shall have the same appellate juris- 
diction, by writ of error or appeal, to review the judgments, orders 
and decrees of the Supreme Courts of the several territories as 
by this act they may have to review the judgments, orders and dcr 
■crees of the District Courts and Circuit Courts ; and for that pur- 
pose the several territories shall, by orders of the Supreme Court, 
to be made from time to time, be assigned to particular circuits.' 
"By Section 702 of the Revised Statutes and the act of March 
3, 1885, c. 355, 23 Stat. 443, the final judgments and decrees of 
the Supreme Courts of the territories where the matter in dispute 
exclusive of costs exceeded the sum of five thousand, dollars 
might be reviewed, reversed, or affirmed in this court upon a writ 
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of error or appeal in the same manner and under the same regu- 
lations as the final judgments or decrees of a Circuit Court. 

"In Shute v. Keyser, 149 U. S. 649, which was a case not 
falling within either of the classes in which the judgments of the 
Circuit Courts of Appeals were made final by the act of March 3^ 
1891, we held that as there was no provision by the fifteenth sec- 
tion of that act for appeals or writs of error except to the Circuit 
Courts of Appeals in cases in which their judgments were made 
final, and no express repeal of the provisions of the prior acts 
regulating appeals or writs of error from the Supreme Courts of 
the territories in other cases, that an appeal or writ of error lay to 
this court from the judgments or decrees of those courts in such, 
other cases. 

"In Aztec Mining Company v. Ripley, 10 U. S. App. 383, the 
Circuit Court of Appeals for the Eighth Circuit held that it had 
no jurisdiction under the fifteenth section, because the case at bar 
did not come within any one of the classes of cases wherein the 
judgments of that court were declared to be final, and its judg- 
ment dismissing the writ of error on that ground was affirmed by 
this court, while it was at the same time pointed out that as the 
value of the matter in dispute did not reach five thousand dollars,. 
we could not take jurisdiction of the particular case. Aztec Min- 
ing Company V. Ripley, 151 U..S. 79. 

"It was urged that Congress could not have intended that such 
cases should be brought to this court by reason of the discrimina- 
tion in the fifteenth section, but we were constrained to the con- 
clusion reached in view of all the legislation on the subject, and 
the specific language of the section which we were not at liberty 
to disregard. 

"The result was rendered inevitable, in our opinion, by the 
restriction of the jurisdiction of the Circuit Courts of Appeals to 
cases in which their judgments were made final by the act, and the 
same rule seems applicable in the disposal of the question under 
consideration. 

"By the sixth section the Circuit Courts of Appeals are vest- 
ed with appellate jurisdiction 'to review by appeal or by writ of 
error final decisions in the District Courts and the existing Cir- 
cuit Courts in all cases other than those provided for in the pre- 
ceding section of this act, unless otherwise provided by law,' 
and their judgments are made final in, among others, cases aris- 
ing under the criminal laws. 
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"By the preceding section, appeals or writs of error may be 
taken from the District Courts or the existing Circuit Courts di- 
rectly to this court 'in cases of conviction of a capital or other- 
wise infamous crime.' 

"The criminal cases in which the judgments of the Circuit 
Courts of Appeals are made final by Section 6 do not embrace, 
therefore, capital cases or cases of infamous crimes. 

"The fifteenth section confers appellate jurisdiction on the 
Circuit Courts of Appeals to review the judgments of the Su- 
preme Courts of the territories, but it is in terms the same appel- 
late jurisdiction as conferred by the sixth section in respect of the 
judgments of District and Circuit Courts, and this being so, is 
limited to those cases in which, if decided by the District and Cir- 
<;uit Courts, the judgments of the Circuit Courts of Appeals 
would be final. 

"Sections 5 and 6 relate to appellate jurisdiction over the 
judgments and decrees of District and Circuit Courts ; Section 13 
^ives the same appellate jurisdiction over the decisions of the 
United States Court in the Indian Territory distributed in accord- 
ance with Sections 5 and 6; Section 15 gives the same appellate 
jurisdiction over the territorial courts, but confines it to the 
Courts of Appeals and to particular cases as specified in Section 
6. The grant of jurisdiction is not general but specific and lim- 
ited, and we see no escape from the conclusion that it is not con- 
ferred on the Circuit Courts of Appeals over territorial judg- 
ments in capital cases and cases of infamous crimes. 

"It is said that this involves the absurdity that convictions for 
minor offences are reviewable on a second appeal, while convic- 
tions for capital and infamous crimes are not. Doubtless in some 
cases where the language of a statute leads to an absurdity, hard- 
-ship, or injustice, presumably not intended, a construction may 
be put upon it modifying the meaning of the words so as to carry 
out the real intention, but where the intention is plain it is the 
duty of the court to expound the statute as it stands. As far as 
Congress went in conferring this right to a second appeal, the in- 
tention is clear and the language used unambiguous. The ob- 
jection really is that Congress should have gone farther and given 
by this act a second reyiew in this court in cases of convictions 
of capital and infamous crimes in the territories. 

"It may be that there was an oversight in that particular but 
df there were, we certainly cannot supply it by construing the fif- 
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teenth section as carrying appellate jurisdiction over such cases- 
to the Circuit Courts of Appeals, and so enlarging that jurisdic- 
tion into something other and different from 'the same appellate 
jurisdiction' as is exercised in reviewing the judgments of Dis- 
trict and Circuit Courts under Section 6 of the act." 

When one loses a case in a District Court or a Circuit Court, he 
must then decide \yhether he can go to the Supreme Court or to 
the Court of Appeals. He cannot take both an appeal and a writ 
of error. He must elect. ^*' If the case involves the Constitu- 
tion, laws or treaties of the United States, he should go to the 
Supreme Court. If there is a question of jurisdiction involved,, 
also, another question which can be reviewed by the Court of Ap- 
peals, the proper course is to take the case to the Court of Ap- 
peals, and that court will decide all the questions but that of juris- 
diction, and if necessary to decide this, the Court of Appeals will 
certify it up to the Supreme Court. To entitle the Court of Ap- 
peals to review a final judgment or decree, the writ of error or ap- 
peal, as the case may be, must be sued out within six months from 
the entry of the judgment sought to be reviewed. But in cases 
reviewable by the Supreme Court a writ of error may be brought, 
or an appeal taken within two years after entry of the final judg- 
ment or decree.^*^ 

"'Columbus V. Crane, 174 U. S. 600, (1899). 

"'Act of March 3, iSgr, Sec. 11; Rev. Stat., Sec. 1008. 



CHAPTER VII. 



JURISDICTION OF CIRCUIT COURTS. 

The Circuit Courts of the United States are now courts of ori- 
ginal jurisdiction; their appellate jurisdiction having been taken 
away by act of Congress in 1891. This original jurisdiction is 
exercised over cases begun in the Circuit Courts, and over cases 
rc'iwved from state courts to Circuit Courts, the latter kind being^ 
cases of original jurisdiction as well as the former. We will 
examine the cases that are begun in the Circuit Courts first, and, 
in another chapter, we will discuss the law as to cases begun in 
state courts but removed to Circuit Courts. 



The Different Classes of Cases. 

The Circuit Courts of the United States have jurisdiction in 
the following cases : First. Where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand 
dollars, and arising under the Constitution or laws of the United 
States, or treaties made under their authority. Second. Contro- 
versies in which the United States are plaintiffs or petitioners. 
Third. Controversies between citizens of different states in which 
.-the matter in dispute exceeds, exclusive of costs, the sum or value 
of two thousand dollars. Fourth. Controversies between citi- 
zens of the same state claiming land under grants of different 
states. Fifth. Controversies between citizens of a state and for- 
eign states, citizens or subjects where the amount exceeds, exclu- 
sive of interest and costs, two thousand dollars. Sixth. Exclu- 
sive cognizance of all crimes and ofifences cognizable under the 
authority of the United States except as otherwise provided by 
law, and concurrent jurisdiction with the district courts of the 
crimes and offences cognizable by them. Seventh. No person 
shall be arrested in one district for trial in another in any civil 
action before- a Circuit or District Court : and no civil suit shall 
be brought before either of said courts against any person by any 
original process or proceeding in any other district than that 
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whereof he is an inhabitant, but where the jurisdiction is founded 
only on the fact that' the action is between citizens of different 
states, suit shall be brought only in the district of the residence 
of either the plaintiff or the defendant. Eighth. Nor shall any 
Circuit or District Court have cognizance of any suit, except upon 
foreign bills of exchange, to recover the contents of any promis- 
sory note, or other chose in action, in favor of any assignee, or of 
any subsequent holder, if such instrument be payable to bearer 
.and be not made by any corporation, unless such suit might have 
been prosecuted in such court to recover the said contents if no 
assignment or transfer had been made. Ninth. Suits by or 
against National Banks, or proceedings for the winding up of any 
such bank. Tenth. Suits for the protection of civil rights. 
Eleventh. Suits against the United States to collect claims of 
more than one thousand dollars and not exceeding ten thousand 
•dollars. Twelfth. Miscellaneous Cases. 

We will now take up each class of cases in the order in which 
it is given. 



1 . Cases Arising Under Constitution, Laws or Treaties. 

In this first class of cases, if the amount involved exceeds the 
value of two thousand dollars and the case arises under the Con- 
•stitution, laws or treaties of the United States, suit can be brought 
in the Circuit Courts. In this class, although a federal question 
is involved, a money value is required. If a federal question is 
involved in a case in a state court, you can go to the Supreme Court 
of the Lfnited States regardless of the amount involved ; but if you 
want to begin such a suit in the United States Circuit Court, two 
thousand dollars must be the value of the subject matter. This 
requirement, of a money valuation, in the Circuit Courts, is to 
restrict the number of cases that may be brought in the Circuit 
Courts. There are two requirements necessary to give the Cir- 
'Cuit Courts jurisdiction: (i) Case must arise under the Consti- 
iution, law or treaty. (2) Matter in controversy imist e.vceed tzvo 
thousand dollare exclusive of interest and costs. The first ele- 
ment is satisfied, if the right claimed is given by the Constitution, 
law or treaty. In other words, a federal question must be 
involved. If there is no such question, the Circuit Court will not 
take jurisdiction although the amount may far exceed two thou- 
:sand dollars. 
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The second essential is, that the matter in dispute must exceed 
the sum of two thousand dollars besides costs. By matter in dis- 
pute is meant the subject of litigation — the matter for which the 
suit is brought — and upon which issue is joined, and in relation 
to which witnesses are examined. In an action upon a money 
demand, where the general issue is pleaded, the matter in dispute 
is the debt claimed, and its amount, as stated in the body of the 
declaration, and not merely the damages alleged, or the prayer for 
judgment at its conclusion, must be considered in determining the 
question whether the court can take jurisdiction.^*" The subject 
matter must be capable of being reduced to a money value, and 
if this cannot be done the court will not take jurisdiction. For 
instance, in a controversy between a father and mother of an 
infant daughter, where they are living separate from each other, 
and each claiming the right to the custody, care, and society of 
their child, in such a case there is no pecuniary standard of value, 
as it rises superior to money considerations.^''" 

It is true as a general rule that where judgment goes for the 
defendant, .the amount of the plaintiff's claim is the test of juris- 
diction ; but this rule is subject to the qualification that the demand 
shall appear to have been made in good faith for such amount. If 
it appear clearly from the whole record that under no aspect of the 
case the plaintiff could recover the full amount of his claim, the 
court will decline to assume jurisdiction of the case. If, for 
instance, a greater amount than two thousand dohars were claimed 
in the ad damnum clause of the declaration, and the bill of particu- 
lars showed the actual claim to be less, the latter would determine 
the jurisdiction. ^^^ Where several plaintiffs claim under the 
same title, and the determination of the cause necessarily involves 
the validity of that title, the court has jurisdiction, although th6 
individual claims of none of them exceed two thousand dollars. 
But if the plaintiffs, having several interests, unite for the con- 
venience of litigation in a single suit, it can only be sustained as 
to those whose claims exceed the jurisdictional amount.^^- Where 
the amount sued on is less than the amount required by the statute, 

""Lee V. Watson, i Wall. 337. (1863); Smith v. Adams, 130 U. S. 
167, (1889) ; North Amer. Co. v. Morrison, 178 U. S. 262, (1900) ; Wiley 
V. Sinkler, 179 U. S. ; (1900). 

'""Barry v. Mercein, S How. 103, (1847). 

"'Gorman v. Havird, 141 U. S. 206, (1891'! : Vance v. Vandercook. 
170 U. S. 468, (1898). 

"''Walter v. 'N. Ry. Co., 147 U. S. 370, (1893). 

13 
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but taken in connection with a counter claim, it exceeds the statu- 
tory amount, the court will take jurisdiction. ^^^ 

It has long been established, that when jurisdiction of a court 
of the United States has once attached, no subsequent change in 
the condition of the parties would oust it. That is to say, if the 
amount is sufficient to give the court jurisdiction, the fact that one 
of the parties reduces the amount by amendment, can not defeat 
the case. Jurisdiction once complete cannot be defeated by act 
of parties. ^^^ When a defendant has, by his own action, reduced 
the judgment against him by a voluntary settlement and payment 
below the amount which is necessary in order to give this court 
jurisdiction to review it, the real matter in dispute is only the bal- 
ance still remaining due on the judgment, and the right of review 
in this court is taken away.^°° As to whether a party can remit a 
part of the verdict in his favor, and thus defeat taking the case 
to a higher court is fully explained in the case of Thompson v. 
Butler, 95 U. S. 694, (1877), where the court said: 

"This was an action by Butler against Thompson, to recover 
damages for not accepting a quantity of iron under an alleged con- 
tract of purchase. Upon the trial, the jury rendered a verdict 
against Thompson of $5,066.17 "in gold;" but, before judgment, 
Butler remitted $66.17, and judgment was entered Nov. 13, 1876, 
for $5,000 "in coin." Thompson having brought the case here 
by writ of error, Butler moves to dismiss, because the 'matter in 
dispute does 'not exceed' the sum or value of $5,000. 

"As the writ of error was sued out by the defendant below,, 
the amount in controversy was fixed by the judgment. Gordon 
V. Ogden, 3 Pet. 33 ; Knapp v. Banks, 2 How. 73 ; Walker v. Uni- 
ted States, 4 Wall. 163 ; Merrill v. Petty, 16 id. 338. No question 
is presented growing out of a set-off or counter-claim, as was the 
case in Ryan v. Bindley, i id. 66. 

"Our jurisdiction cannot be invoked until the final judgment 
below has been rendered ; and we cannot open the record to look 
for errors until jurisdiction has been established. The court 
below retains full control of a cause until final judgment has been 
entered : and it follows that, if for any reason a judgment is given 
against a defendant in a case involving the plaintiff's cause of 
action alone, unaffected by counter-claim or set-off, for a sum less. 

"'Buckstaff V. Russell, 151 U. S. 626, (1894). 
"*Kanouse v. Martin, 15 How. 198, (1853). 
"'Thorp V. Bonnifield, 177 U, S. 15, (1900). 
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than our jurisdictional amount, we have no power, at the instance 
of the defendant, to correct errors that may have been committed 
in settHng- the amount. We can only look at a verdict through 
the record; and, if the record is closed to us, so necessarily must 
be the verdict. In this case, therefore, we are precluded from' 
inquiry into the propriety of allowing the verdict to be reduced 
before judgment was entered upon it. Necessarily, verdicts are, 
to some extent, subject to the control of the court. It is not usual 
for a court to announce that a new trial will be granted unless a 
part of a verdict shall be remitted, and to enter judgment upon 
the reduced amount if the suggestion is followed. All such mat- 
ters may properly be left to the sound judicial discretion of the 
court in which the trial is had; and errors committed under this 
power can only be corrected by an appellate court in the same man- 
ner that other errors are. Undoubtedly, the trial court may 
refuse to permit a verdict to be reduced by a plaintiff upon his 
own motion; and, if the object of the reduction is to deprive an 
appellate court of jurisdiction in a meritorious case, it is to be pre- 
sumed the trial court will not allow it to be done. If, however, 
the reduction is permitted, the errors in the record will be shut 
out from our re-examination in cases where our jurisdiction 
depends upon the amount in controversy. In Sampson v. Welch, 
24 How. 207, we refused to take jurisdiction upon an appeal in 
admiralty, where a decree had been rendered against a respondent 
for more than $2,000, with leave to him, if he chose, to set off an 
amount due him for freight, and he afterwards, by the set-off, 
reduced the decree below our jurisdictional amount, notwithstand- 
ing, in signifying his election to make the set-off, he expressly 
stated in a writing, which appeared in the record, that he did not 
thereby waive his right of appeal. 

■'If the remittur had not been entered until after the judg- 
ment, the case would have been different, and, if the reduction was. 
made without the assent of the defendant, more like Kanouse v. 
Martin, 15 id. 198, where a declaration was amended in a State 
Court so as to reduce the damage claimed below the jurisdictional! 
amount, after the necessary steps had been taken for the transfer 
of the cause to the Circuit Court, and in which we held that the 
jurisdiction of the Circuit Court could not be defeated in that 
way." 

What the plaintiff claims usually determines jurisdiction, but 
if he recovers less than five hundred dollars, he shall not recover 
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costs, and may in the discretion of the court be adjudged to pay- 
costs. ^^^ 



2. ControTersies in Which the United States Are Plain- 
tiffs or Petitioners. 

This is the second class of cases over which the Circuit Courts 
have jurisdiction, and in this class, no particular sum of money is 
required to give the court jurisdiction. If the United States 
brings the suit, that is sufficient. The jurisdiction of the Circuit 
Court, in this class of cases, and in fact, in many of the other 
classes as well, was fully explained in the case of United States v. 
Sayward, i6o U. S. 493, (1895), where the court said: 

"This action was brought by the United States against the 
defendants in error in the Circuit Court of the United States for 
the District of Washington, Northern Division, to recover the sum 
of $1,470 as damages alleged to have been sustained by the gov- 
ernmelnt in consequence of the unlawful conversion by the defend- 
ants of timber made from fir trees on certain unoccupied lands of 
the United States. 

"One of the defendants demurred upon the ground that, as 
the matter in dispute did not exceed the sum or value of $2,000, 
the court was without jurisdiction. 

"The demurrer was sustained and the cause was dismissed, 
the Circuit Court holding, upon the authority of United States v. 
Huffmaster, 38 Fed. Rep. 81, 83, that the acts of Congress defin- 
ing the jurisdiction of the Circuit Courts of the United States 
deprive those courts of jurisdiction in civil suits where the amount 
involved was less than $2,000, exclusive of interest and costs, even 
in cases in which the United States were plaintiffs or petitioners. 

"In accordance with the fifth section of the act of March 3, 
1891, c. 517, 26 Stat. 826, the court below certified the above ques- 
tion of jurisdiction as the only question to be determined upon the 
present writ of error. 

"By the judiciary act of 1789 it was provided that 'the Cir- 
cuit Courts shall have original cognizance, concurrent with the 
■courts of the several states, of all suits of a civil nature at common 
law or in equity, where the matter in dispute exceeds, exclusive 
of costs, the sum or vajue of five hundred dollars, and the United 

""Eastman v. Sherry, zl Fed. Rep. 844, (1889). 
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States, are plaintiffs or petitioners ; or an alien is a party, or the 
suit is between a citizen of the state where the suit is brought and 
a citizen of another state.' i Stat. 78, c. 20, § 11. 

"The Revised Statutes, which went into effect in 1873, speci- 
fied the suits and proceedings of which the Circuit Courts of the 
United States should have original jurisdiction, and, among them, 
were many in which the government would ordinarily be the plain- 
tiff, namely, suits in equity where the matter in dispute, exclusive 
of costs, exceeded the sum or value of $500, and the United States 
were petitioners ; suits at common law where the United States, or 
any officer thereof suing under the authority of an act of Congress, 
were plaintiffs ; sviits at law or in equity arising under an act pro- 
viding for revenue from imports or tonnage, except civil causes 
of admiralty and maritime jurisdiction, and seizures on land or on 
waters not within the admiralty and maritime jurisdiction, and 
except suits for penalties and forfeitures ; suits arising under a 
law providing internal revenue, and of all cases arising under the 
postal laws ; suits and proceedings for the enforcement of penal- 
ties provided by laws regulating the carriage of passengers in 
merchant vessels ; proceedings for the condemnation of property 
taken as a prize, in pursuance of section 5308, Title, Insurrection ; 
suits arising under the laws relating to the slave trade ; and suits 
by the assignee of a debenture for drawback of duties, issued under 
a law for the collection of duties against the person to whom such 
debenture was originally granted, or against any indorser thereof, 
to recover the amount of such debenture. § 629. 

"In reference to the jurisdiction of the District Courts of the 
United States, as defined by the Revised Statutes, it is only neces- 
sary to say that as to actions or suits in which ordinarily the Uni- 
ted States would be petitioners or plaintiffs, such jurisdiction was 
not made to depend upon the amount in dispute. § 563. 

"The first section of the act of March 3, 1875, determining 
the jurisdiction of the Circuit Courts of the United States, and 
regulating the removal of causes from state courts, provided that 
'the Circuit Courts of the United States shall have original cogni- 
zance, concurrent with the courts of the several states, of all suits 
of a civil nature at common law or in equity, where the matter in 
dispute exceeds, exclusive of costs, the sum or value of $500, and 
arising under the Constitution or laws of the United States, or 
treaties made, or which shall be made, under their authority, or 
in which the United States are plaintiffs or petitioners, or in which 
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there shall be a controversy between citizens of different states 
or a controversy between citizens of the same state claiming lands 
under grants of different states, or a controversy between citizens 
of a state and foreign states, citizens or subjects; and shall have 
exclusive cognizance of all crimes and offences cognizable under 
the authority of the United States, except as otherwise provided 
by law, and concurrent jurisdiction with the District Courts of 
the crimes and offences cognizable therein.' i8 Stat. 470, c. 137, 

§ I- 

"The first section of the judiciary act of March 3, 1887, 24 
Stat. 552, c. 373, corrected by the act of August 13, 1888, 25 Stat. 
433, c. 866, amends the first section of the act of 1875, and pro- 
vides that 'the Circuit Courts of the United States shall have ori- 
ginal cognizance, concurrent with the courts of the several states, 
of all suits of a civil nature, at common law or in equity, where the 
matter in dispute exceeds, exclusive of interest and costs, the sum 
or value of two thousand dollars, and arising under the Consti- 
tution or laws of the United States, or treaties made, or which shall 
be made, under their authority, or in which controversy the Uni- 
ted States are plaintiffs or petitioners, or in which there shall be 
a controversy between citizens of different States^ in which the 
matter in dispute exceeds, exclusive of interest and costs, the sum 
or value aforesaid, or a controversy between citizens of the same 
state claiming lands under grants of different states, or a contro- 
versy between citizens of a state and foreign states, citizens, or 
subjects, in which the matter in dispute exceeds, exclusive of inter- 
est and costs, the sum or value aforesaid, and shall have exclusive 
cognizance of all crimes and offences cognizable under the author- 
ity of the United States, except as otherwise provided by law, and 
concurrent jurisdiction with the District Courts of the crimes and 
offences cognizable by them.' 

"It cannot be doubted that the judiciary act of 1789 made the 
value of the matter in dispute jurisdictional, even in suits of a 
civil nature brought by the United States in the Circuit Courts of 
the United States. But under the Revised Statutes the amount 
in dispute was not made jurisdictional in civil actions or proceed- 
ings instituted by the United States, except that in suits in equity 
the matter in dispute, exclusive of costs, must have exceeded the 
sum of $500 ; and no restriction as to amount was imposed in 
respect of suits at common law where the United States were 
plaintiffs. 
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"Then came the act of 1875, which prescribed the limit of 
$500, exclusive of costs, for all civil suits, at common law or in 
equity, of the several classes therein specified, including suits in 
in which the United States were plaintiffs or petitioners. It is 
to be observed that the section of that act which defines the origi- 
nal jurisdiction of tlie Circuit Courts places the jurisdictional 
amount in advance of the enumeration, in the same section, of 
the different cases of which those courts could take cognizance, 
and there is no repetition, in that section, of sUch amount. In 
each of those cases the amount named was jurisdictional under 
the act of 1875. 

"In the particulars last mentioned, the act of 1887, as cor- 
rected in- 1888, is unlike any previous statute. The jurisdictional 
am.ount, prescribed by the first section of that act, is fixed at 
$2,000, and that amount is afterwards, in the same section, twice 
referred to by the words 'the sum or value aforesaid.' If Con- 
gress intended that the Circuit Court should not have original cog- 
nizance of any case mentioned in the first section of the act of 
1887, unless the value of the matter in dispute exceeded $2,000, 
it would not have taken pains to refer to the value of the matter 
in dispute in immediate connection with particular cases, and made 
no such distinct reference in connection with other cases placed 
within the original cognizance of the Circuit Court. It is clear 
that a Circuit Court cannot, under that statute, take original cog- 
nizance of a case arising under the Constitution or laws of the 
United States, or treaties made, or which shall be made, under 
their authority, or of a controversy between citizens of different 
states, or of a controversy between citizens of a state, and foreign 
states, citizens, or subjects, unless the sum in dispute, exclusive 
of interest and costs, exceeds $2,000, because in immediate con- 
nection with the enumeration of each of such cases will be found 
expressed a limitation of that character in respect of the sum or 
value necessary to give jurisdiction. But that cannot be said of 
the the reference in the statute to a controversy in which the Uni- 
ted States are plaintiffs or petitioners, or to one between citizens of 
the same state claiming lands under .grants of different states. 
The clause referring to cases or controversies of the two kinds 
last mentioned was placed between clauses that specifically refer 
to the value of the matter in dispute ; so that it may be reasonabh' 
inferred that Congress intended a Circuit Court should take cog- 
nizance of a controversy in which the United States are plaintiffs 
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or petitioners, or of a controversy between citizens of the same 
state claiming lands under grants of different states, without 
regard to the amount involved. 

■'This interpretation of the statute is made quite clear if the 
first section is subdivided as was the section of the Revised Stat- 
utes defining the original jurisdiction of the Circuit Court. With 
a slight transposition or change of words, having due regard to 
substance, the first section of the act of 1888, if subdivided, would 
read as follows: 

"The Circuit Courts of the United States shall have original 
cognizance, concurrent with the courts of the several states, of all 
suits of a civil nature, at common law or in equity — First. Where 
the matter in dispute exceeds, exclusive of interest and. costs, the 
sum or value of $2,000, and the suit is one arising under the Con- 
stitution or laws of the United States, or treaties made, or which 
shall be made, under their authority. Second. Of any contro- 
versy in which the United States are plaintiffs or petitioners.^ 
Third. Of any controversy between citizens of different states, in 
which the matter in dispute exceeds^ exclusive of intersts and 
costs, the sum or value aforesaid. Fourth. Of any controversy 
between citizens of the same state claiming lands under grants of 
different states. Fifth. Of any controversy between citizens of 
a state and foreign states, citizens or subjects, in which the matter 
in dispute exceeds, exclusive of interest and costs, the sum or value 
aforesaid. 

"The United States being plaintiffs in this action, the Circuit 
Court had jurisdiction without regard to the value of the matter 
in dispute." 

3. Controversies Between Citizens of Different States. 

To give the Circuit Courts jurisdiction in this class of cases, 
two conditions are essential. First. Diverse Citizenship. Sec- 
ond. Amount must exceed tzvo thousand dollars. If those two 
conditions are present, suit can be maintained in the Circuit Court, 
no matter whether your right of action is based upon the com- 
mon law or upon a state statute. Now as to the first condition. 
Diverse citizenship means that the parties on one side are citizens 
of different states from the parties on the other side. The court 
has no jurisdiction of a case on the ground of diverse citizenship 
unless each plaintiff is able to sue each defendant. Although the 
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case is such as can be maintained in the United States Circuit 
Court, yet, the plaintiff need not sue there, he can sue the defend- 
ant in any state court where he can get service of process on the 
defendant. Under this class of cases, the Circuit Court does not 
have jurisdiction of a controversy between a citizen of the Dis- 
trict of Columbia, or a citizen of a territory and a citizen of a. 
state. It must be a controversy between citizens of different 
states.^" "Citizen," as used here, means that the person must be 
a citizen of the United States as well as a citizen of a state. This 
question of diverse citizenship is fully stated in the case of An- 
derson V. Watt, 138 U. S. 694, (1891), which is as follows: 

"Under the act of Alarch 3, 1875, determining the jurisdic- 
tion of Circuit Courts of the United States (18 Stat. 470, 472),- 
the objection to the jurisdiction upon a denial of the averment of 
citizenship is not confined to a plea in abatement or a demurrer, 
but may be taken in the answer, and the time at which it may be 
raised is not restricted. Although the averment as to Citizenship 
may be sufficient, yet, if it appear that that averment is untrue, it 
is the duty of the Circuit Court to dismiss the suit; and this- 
_ court, on appeal or writ of error, must see to it that the jurisdic- 
tion of the Circuit Court has in no respect been imposed upon. 
Morris v. Gilmer, 129 U. S. 315, 325; Nashua Railroad v. Lowell 
Railroad, 136 U. S. 356, 374; Cameron v. Hodges, 127 U. S. 322, 

325- 

"As remarked in Bernards Township v. Stebbins, 109 U. S. 
341, 353, it has been the constant effort of Congress and of this 
court to prevent the discrimination in respect to suits between 
citizens of the same States and suits between citizens of different 
States, established by the Constitution and laws of the United 
States, from being evaded by bringing into the Federal courts- 
controversies between citizens of the same State. Shreveport v. 
Cole, 129 U. S. 36, 44. 

"Although the Fourteenth Amendment declares all citizens of 
the United States to be citizens "of the State where they reside,"' 
yet, as the jurisdiction of the Circuit Court is limited in the sense 
that it has none except that conferred by the Constitution and 
laws of the United States, and the presumption is that a cause is 
without its jurisdiction unless the contrary affirmatively appears, it 
is essential that in cases where jurisdiction depends upon the citi- 

'"New Orleans v. Winter, i Wheat. 91, (1816). 
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zenship of the parties, such citizenship, or the facts which in legal 
intendment constitute it, should be distinctively and positively 
averred with equal distinctness in other parts of the record. It 
is not sufficient that jurisdiction may be inferred argumentatively 
from the averments. Robertson v. Cease, 97 U. S. 646, 6^19; 
Brown v. Keene, 8 Pet. 112, 115. It was therefore held in Rob- 
ertson V. Cease, supra; Continental Insurance Co. v. Rhoads, 119 
U. S. 237; Menard v. Goggan, 121 U. S. 253, and other cases, 
that the averment that the parties to a cause were "residents" in 
different States, respectively, was not enough. And in Brown 
V. Keene, supra, which was an action in the United States Cir- 
cuit Court for the Eastern District of Louisiana, where the plain- 
tiff was a citizen of the State of Maryland, that the averment 
that the defendant was a citizen or resident, "holding his fixed 
and permanent 'domicile in the parish of St. Charles," there being 
no allegation that he was a citizen of the United States, was in- 
sufficient. 

"Since the act of 1875, if it appears from the pleadings and 
proofs taken together that the defendants are citizens of the 
United States and reside, in the sense of having their permanent 
domicile, in the State of which the complainants are citizens, (or 
that each of the indispensable adverse parties is not competent 
to sue or liable to be sued therein), the Circuit Court cannot 
maintain cognizance of the suit. And the inquiry is determined 
by the condition of the parties at the commencement of the suit. 
Mullen V. Torrance, 9 Wheat. 537; Connolly v. Taylor, 2 Pet. 
556; Crehore v. Ohio & Mississippi Railway, 131 U. S. 240; 
Jackson v. Allen, 132 U. S. 27. 

"The bill in this case was properly filed in the name of the 
two executors under the will of Symington, the mortgagee, to 
whom letters testamentary has issued ; 3 Williams on Executors, 
6th Am. ed., bottom paging) ; McLellan's Dig. Laws of Florida, 
c. 2, § 73, p. 97 ( 1867) ; I Williams on Executors, 267, 687 and 
notes; i Daniell Ch. Pr. (4th Am. ed.) 226; Rubber Co. v. Good- 
year, 9 Wall. 788; Hill V. Tucker, 13 How. 458. Both qualified 
and acted, and the question of their authority to bring the suit 
as executors of Symington, raised by the demurrer, was deter- 
mined in their favor. 

"Hugh C. Wilson and Edward C. Wilson were appointed ex- 
ecutors of and trustees under the will of Edward J. Wilson, the 
mortgagor, and letters testamentary issued to them, describing 
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them as "both of Peekskill, Westchester County, New York." By 
the will certain legacies wer,e bequeathed, and all the rest, resi- 
due, and remainder of the estate, both real and personal, of what- 
soever nature or kind, and w herever situated, was directed to be 
divided into five equal shares, one of which was bequeathed and 
devised to Edward C. Wilson, and the other four shares to Hugh 
C. and Edward C. Wilson, to hold upon certain trusts therein 
described. Neither the executors and trustees, nor the devisees, 
nor the heirs at law were made parties defendant to this bill. 

"Under the statutes of Florida it was provided that 'when 
any person shall die leaving property in this State, and for the 
space of six months thereafter no person shall be appointed ad- 
ministrator on the estate of such deceased person, it shall be the 
duty of the sheriff of the county, ex-ofUcio, to take charge of such 
estate, and to administer on and settle said estate, in the same 
manner as directed for other administrators." (McLellan's Dig., 
c. 2, sec. 15, p. 8i.) 

"It is indicated by the record that J. C. Anderson was sheriff 
of Orange County, and it was admitted that he was duly ap- 
pointed by the county court of that county administrator of the 
estate of Edward J. Wilson, deceased, July 20, 1885, but not with 
the will annexed, although Edward J. Wilson died testate in 
New York, where he resided, and where his will was admit^-erl to 
probate, which will conformed to the laws of Florida in the form 
and manner of its execution, and might have been admitted to 
record in the county court. McLellan's Dig., c. 200, §'§ i, 8, pp. 
985, 987; Crolly V. Clark, 20 Florida, 849. Thomas E. Wilson 
was a citizen of Orange County, Florida, and he and Anderson, 
as administrator, were made defendants, together with Sarah J. 
Davis, to. whom the property had been conveyed by Thomas E., 
and who had occupied it from October, 1879, to September, 1885, 
when the process in this case was served upon her, and had paid 
all taxes and made large and valuable improvements thereon. 
George W. Davis, her husband, was not made a party, but on 
the 3d of May, 1886, an answer was filed in the case, entitled 
"the answer of Sarah J. Davis, and George W. Davis, her hus- 
band, two of the defendants above named, to the bill of complaint 
exhibited against them by the complainants" ; signed by solicitors 
for defendants; and answering for those defendants. To this 
answer the complainants filed their replication, entitled "replica- 
tion of said complainants to the answer of Sarah J. Davis and 
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George W. Davis, defendants," and describing the answer as that: 
of those two defendants." The names of all the parties defendant 
were not set forth in the titles of the decrees. The bond on ap- 
peal was signed by Anderson, administrator, Thomas E. Wilson,, 
Sarah J. Davis and George W. Davis, as principals ; recited that 
the appeal had been taken by them all ; and was conditioned for- 
the prosecution of the appeal by all. 

"Mr. Davis appears to have been a necessary party. McLel- 
lan's Dig., c. 150, p. 754; i Daniell Ch. Pr. (4 Am. ed.) 178;. 
Ligno.«ki v. Bruce, 8 Florida, 269; Smith v. Smith, 18 Florida, 
789 ; Dzialinski v. Bank of Jacksonville, 23 Florida, 346 ; McGill 
V. McGill, 19 Florida 341 ; Staley v. Hamilton, 19 Florida, 275 ;, 
Carn v. Haisley, 22 Florida, 317. And although plaintiffs did 
not originally, or by amendment after answer, make him in terms- 
a party to their bill, which would have disclosed that he was a 
citizen of New York, yet the effect of what was done was such 
as bound him by the decree, and we think upon this record he 
must be held to have become such. 

"A person who has not been named as defendant to a bill 
may appear at the hearing, with the consent of all the parties to- 
the cause. Dyson v. Morris, i Hare, 413, 419; Bozen v. BoUand, 
I Russ & Myl., 69; and in this instance the objection of want of 
consent cannot be taken. 

"The plea which Mrs. Davis interposed under oath, Decem- 
ber 7, 1885, stated that "before and at the time of the filing of 
the bill, she was, and now is, under the coverture of one George 
W. Davis, who is still living, to wit, in the city and State of New 
York." No replication was filed to the plea, but notice given by 
the plaintiffs, setting it down for hearing. No further action 
upon it is disclosed by the record. The answer of Mrs. Davis- 
and her husband set forth "that in the winter of 1878 and spring" 
of 1879 these defendants were residing in the city of New York,, 
where they had been residing for some years ; that the health of 
the defendant Sarah J. Davis not being good, she thought re- 
siding in Florida would benefit her, and that in the summer of 
1879 she and her husband investigated the subject as well as they 
could by reading and talking with people from Florida, and from: 
such investigation they concluded that if the climate should prove 
beneficial to the said Sarah J. Davis they would find it profitable- 
to purchase an orange grove in South Florida, which the said' 
Sarah J. Davis could take care of and manage .except in the sum- 
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mer months, while the said George W. IJavis remained at his 
business in New York, the said Sarah J. Davis spending the sum- 
mer with him there;' and that after the purchase was consum- 
mated with the approval of Mr. Davis in New York in Septem- 
ber, 1879, Mrs. Davis went to Florida in October and took actual 
possession of the property herself. The proofs showed that she 
continued personally in occupation of it from that time forward, 
and improved and cultivated it. Mrs. Davis was examined as a 
witness and testified that her husband was living in New York and 
was a party to the suit ; and that she resided on the property and 
had occupied it ever since she purchased it, except when she went 
"North in the summer for a few months.' 

"The deed of Thomas E. Wilson to her of October 13, 1879, 
recorded November 24, 1879, described her as 'Sarah J. Davis, 
wife of George W. Davis, of the city of New York,' and the mort- 
gage back was given by 'Sarah J. Davis and George W. Davis, her 
husband, of the city of New York.' On the 30th of March, 1884, 
Mr. and Mrs. Davis gave a mortgage to D. Appleton & Co., which 
was recorded in Orange County, Florida, February 12, 1884, and 
described the mortgagors as 'George W. Davis, of the city of New 
York, and Sarah J. Davis, his wife.' 

"We are satisfied the pleadings and proofs in the record, 
taken together, negative the averment of the bill as to the citi- 
zenship of Sarah J. Davis, and show that she and her husband 
were not citizens of Florida when the suit was commenced, and 
that it is fairly to be presumed that they were citizens of the State 
of New York. 

"The place where a person lives is taken to be his domicile 
until facts adduced establish the contrary, and a domicil when ac- 
quired is presumed to continue until it is shown to have been 
changed. Mitchell v. United States, 21 Wall. 350; Desmare v. 
United States, 93 U. S. 605, 609; Shelton v. Tiffin, 6 How. 163; 
Ennis v. Smith, 14 How. 400. And although the wife may be 
residing in another place, the domicil of the husband is her domi- 
cil. Story Confl. Laws, § 46; Wharton Confli. Laws, § 43; and 
cases cited. Even where the wife is living apart from her hus- 
band, without sufficient cause, his domicil is in law her domicil. 
Cheely v. Clayton, no U. S. 701, 705. 

"The rule is, said Chief Justice Shaw in Harteau v. Harteau, 

14 Pick. 181,185, 'founded upon the theoretic identity of person, 

-and of interest, between husband and wife, as established by law, 
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and the presumption that, from the nature of that relation, the 
home of the one is that of the other, and intended to promote, 
strengthen and secure their interests in this relation, as it ordi- 
narily exists, where union and harmony prevail. But the law,' 
he continued, 'will recognize the wife as having a separate exist- 
ence, and separate interests and separate rights, in those cases 
where the express object of all proceedings is to show, that the re- 
lation itself ought to be dissolved, or so modified, as to establish 
separate interests.' 

"Mrs. Davis was not separated from her husband, and no 
element of separate domicil, in any legal sense , existed. 

"It is clear that the Circuit Court, upon the development of 
the facts, should have proceeded no further, and dismissed the 
case. 

"But it is contended that the supposed defect was curable by 
amendment, and that this was actually done, and the court there- 
by justified in retaining jurisdiction. Conolly v. Taylor, 2 Pet. 
556, is relied on. In that case a bill was filed in the United States 
Court in Kentucky by aliens and a citizen of Pennsylvania. The 
defendants were citizens of Kentucky, except one who was a citi- 
zen of Ohio, on whom process was served in Ohio. The jurisdic- 
tion of the court was not questioned so far as respected the alien 
plaintiffs, but as between the citizen of Pennsylvania and the citi- 
zen of Ohio, the court could not exercise jurisdiction. Before the 
cause was brought on, however, the court permitted the com- 
plainants to amend their bill by striking out the citizen of Pennsyl- 
vania as complainant and making him a defendant, and the ques- 
tion was whether the original defect was cured by this circum- 
stance, and whether the court, having jurisdiction over all the par- 
ties then in the cause, could make a decree. This court held that 
jurisdiction depended upon the state of the parties at the com- 
mencement of the suit, which no subsequent change could give or 
take away ; that if an alien became a citizen pending the suit, the 
jurisdiction which was once vested would not be divested ; and so 
if a citizen sued a citizen of the same state he could not give juris- 
diction by removing and becoming a citizen of a different state, 
but that just as the omission to state the character of parties might 
be corrected at any time before hearing, so by an amendment 
made by striking out the person whose presence as a complainant 
prevented the exercise of the jurisdiction, the impediment could 
be properly removed. The case was one, however, where the re- 
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maining complainants might have originally instituted the suit 
without joining the other unless as a defendant, and the other was 
retained as a party by the amendment. 

"In this case, on the 21st of December, 1886, after the 
proofs had been taken, but before the hearing, an amendment was 
permitted by the court by striking out the original averment as to 
the citizenship of the complainants Faber and Watt ,executors, 
and inserting a new averment stating Faber's citizenship as be- 
fore, but Watt to be 'a. subject of the Kingdom of Great Britain, 
temporarily residing in the State of New York,' and the cause was 
then directed, upon the ground that the letters to Faber had been 
revoked, to proceed in the name of James S. Watt, sole surviving 
executor of James Symington, and was discontinued as to Faber. 
But the difficulty with this attempt to obviate the fatal defect in 
jurisdiction was that the record showed that Watt was not the 
sole surviving executor of^ James Symington when the bill was 
filed, but on the contrary, when the application to amend was 
made, plaintiff's exhibited to the court and filed in the case exem- 
plified copies of the records and files in the office of the Surrogate 
of the County of New York in the matter of the application of 
Gustavus W. Faber for a revocation of the letters testamentary is- 
sued to him as one of the executors, by which it was shown that 
on the 4th of May, 1886, Faber filed his petition for the revoca- 
tion of the letters as to him, and that the order of revocation was 
entered on that day. It therefore appeared that Watt could not 
have maintained the bill as amended, on the 25th day of August, 
1885, when the bill as originally framed was filed, and jurisdic- 
tion could no more be given to the Circuit Court by the amend- 
ment than if a citizen of Florida had sued another in that court 
and subsequently sought to give it jurisdiction by removing from 
the state. Clarke v. Mathewson, 12 Pet. 164; Morris v. Gilmer, 
129 U. S. 315." 

If one of the parties sues or is sued as a receiver, or as an 
executor or administrator, his own citizenship, not that of those 
whom he represents, is the test in determining the jurisdiction ; but 
if an infant sues by his next friend or guardian, the citizenship of 
the infant alone is to be considered in determining jurisdiction. 

Corporations are artificial persons, and strictly speaking, are 
not citizens ; but they are construed to be citizens under the con- 
stitutional provision granting judicial power. They are held to 
be citizens of the .state under whose laws they are created. The 
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consolidation of two corporations of different states will not 
change the rule. The citizenship of corporations is carefully 
reviewed in the case of Louisville Ry. Co. v. Louisville Trust Co., 
174 U. S. 552, ( 1899) , which was a case as follows : 

"The plaintiff, the Louisville, New Albany & Chicago Rail- 
way Company, undoubtedly became a corporation of the State of 
Indiana in 1873 by its incorporation according to the general stat- 
ute of 1865 of that state. 

"Whether it afterwards became a corporation of the State 
'Of Kentucky also was strongly contested at the bar, and depends 
upon the legal effect of the statute of Kentucky of 1880. 

"That statute (being the first statute of Kentucky affecting 
this corporation) is described indeed in its title as well as in the 
title of the statutes of 1882 amending it, as 'An Act to incorporate' 
.this company, although in the title of the first statute the word 
'Louisville' in its name is omitted. By the first words of the 
enacting part of the statute of 1880, it is 'the Louisville, New 
Albany & Chicago Railway, a corporation organized under the 
laws of the State of Indiana,' and not any other corporation, or 
.any association of natural persons, that is 'hereby constituted a 
•corporation,' with the usual powers of corporations, and with 
'authority to operate a railroad.' And it is the corporation so 
•described that, by the other provisions of that statute, may pur- 
chase, lease or condemn real estate required for railroad purposes 
in the county of Jefferson, and may connect with any other rail- 
road in that county, or build, lease or operate any such connecting 
line, 'and may bond the same, and secure the payment of any such 
bonds by a mortgage of its property, rights and franchises ;' and, 
by the amendatory statute of 1882 may guarantee the bonds, of, 
■or consolidate with, other corporations authorized to construct 
railroads in Kentucky. 

"This court has often recognized that a corporation of one 
state may be made a corporation of another state by the legisla- 
ture of that state, in regard to property and acts within its terri- 
torial jurisdiction. Ohio & Mississippi Railroad Company v. 
Wheeler, i Black. 286, 297 ; Railroad Co. v. Harris, 12 Wall. 65 ; 
82; Railway Co. v. Whitton, 13 Wall. 270, 283; Railroad Co. v. 
Vance, 96 U. S. 450, 457; Memphis & Charleston Railroad v. 
Alabama, 107 U. S. 581 ; Clark v. Barnard, 108 U. S. 436, 451, 
452; Stone V. Farmers' Loan & Trust Co., 116 U. S. 307, 334; 
'Graham v. Boston, Hartford & Erie Railroad. 118 U. S. 161. 169: 
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Martin v. Baltimore & Ohio Railroad, 151 U. S. 673,677. But 
this court has repeatedly said that, in order to make a corporation, 
already in existence under the laws of one state, a corporation of 
another state, 'the language used must imply creation or adoption 
in such form as to confer the power usually exercised over cor- 
porations by the state, or by the legislature, and such allegiance as 
a state corporation owes to its creator. The mere grant of privi- 
leges or powers to it as an existing corporation, without more, 
does not do this.' Pennsylvania Railroad v. St. Louis, Alton & 
Terra Haute Railroad, 118 U. S. 290, 296; Goodlett v. Louisville 
& Nashville Railroad, 122 U. S. 391, 405, 408; St. Louis & San 
Francisco Railway v. James, 161 U. S. 545, 561. 

"The acts done by the Louisville, New Albany & Chicago 
Railway Company, under the statutes of Kentucky, while afford- 
ing ample evidence that it had accepted the grants thereby made, 
can hardly affect the question whether the terms of those statutes 
were sufficient to make the company a corporation of Kentucky. 

"But a decision of the question whether the plaintiff was or 
was not a corporation of Kentucky does not appear to this court 
to be required for the disposition of this case, either as to the 
jurisdiction, or as to the merits. 

"As to the jurisdiction, it being clear that the plaintiff was 
first created a corporation of the State of Indiana, even if it was 
afterwards created a corporation of the State of Kentucky also, it 
was and remained, for the purposes of the jurisdiction of the 
courts of the United States, a citizen of Indiana, the state by which 
it was originally created. It could neither have brought suit as 
a corporation of both states against a corporation or other citizen 
of either state, nor could it have sued or have been sued as a cor- 
poration of Kentucky, in any court of the United States. Ohio 
& Mississippi Railroad v. Wheeler, i Black. 286 ; St. Louis & San 
Francisco Railway Company v. James, 161 U. S. 545 ; St. Joseph 
Railroad v. Steele, 167 U. S. 659, 663 ; Barrow Steamship Co. v. 
Kane, 170 U. S. 100, 106. 

"In St. Louis & San Francisco Railway v. James, the com- 
pany was organized and incorporated under the laws of the State 
of Missouri in 1873, and owned a railroad extending from Monett 
in that state to the boundaiy line between it and the State of 
Arkansas. The Constitution of the State of Arkansas provided 
that foreign corporations might be authorized to do business in 
this state under such limitations and restrictions as might be pre- 

14 
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scribed by law, but should not have power to appropriate or con- 
demn private property. The Legislature of Arkansas by a statute 
of 1881, provided that any railroad company incorporated by or 
under the laws of any other state, and having a line of railroad to 
the boundary of Arkansas, might, for the purpose of continuing its 
line of railroad into this state, purchase the property, rights and 
franchises of any railroad company organized under the laws of 
this state and thereby acquire the right of eminent domain pos- 
sessed by that company and hold, construct, own and operate the 
railroad so purchased as fully as that company might have done; 
and that 'said foreign railroad company should be subject to all the 
provisions of all statutes relating to railroad corporations, includ- 
ing the service of process and should keep an office in the state. 
Pursuant to that statute, the St. Louis and San Francisco Railway 
Company, in 1882, purchased from railroad corporations of Arkan- 
sas their railroads, franchises and property, including a railroad 
connecting at the boundary line with its own railroad, and extend- 
ing to Fort Smith in Arkansas, and thenceforth owned and oper- 
ated a continuous line of railroad from Monett in Missouri to 
Fort Smith in Arkansas. In 1889 the Legislature of Arkan- 
sas passed another statute providing that every railroad corpora- 
lion of any other state which had purchased a railroad in this state, 
should, within sixty days from the passage of this act, file a copy of 
its articles of incorporation or charter with the Secretary of State 
of Arkansas and should 'thereupon become a corporation of this 
state, anything in its articles of incorporation to tihe contrary not- 
withstanding.' And the St. Louis and San Francisco Railway 
Company forthwith -filed with the Secretary of State of Arkansas 
a copy of its articles of incorporation under the laws of Missouri, 
as required by the statute. 

"In an action brought by a citizen of Missouri against that 
company in the Circuit Court of the United States for the Western 
District of Arkansas, to recover for its negligence on that part of 
its road within the State of Missouri, the company pleaded to the 
jurisdiction that it was a citizen of Missouri ; and the question was 
certified to this court whether the company, by filing a copy of its 
articles of incorporation under the laws of Missouri with the Sec- 
retary of State of Arkansas, and continuing to operate its raiJroad 
through that state, became a corporation and citizen of the State 
of Arkansas. 

"This court, speaking by Mr. Justice Shiras, upon a careful 
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review of the earlier cases, answered that question in the negative. 

"The fundamental proposition deduced from the previous de- 
cisions was thus stated : 'Tliere is an indisputable legal presump- 
tion that a state corporation, when sued or suing in a Circuit Court 
of the United States, is composed of citizens of the state which cre- 
ated it, and hence such a corporation is itself deemed to come 
within that provision of the Constitution of the United States 
which confers jurisdiction upon the Federal courts in "contro- 
versies between citizens of different states." ' 

"The court frankly recognized that 'it is competent for a rail- 
road corporation organized under the laws of one state, when au- 
thorized to do so by the consent of the state which created it, to ac- 
cept authority from another state to extend its railroad into such 
state and to receive a grant of powers to own and control, by lease 
or purchase, railroads therein, and to subject itself to such rules 
and regulations as may be prescribed by the second state ;' and that 
'such corporations maybe treated by each of the states whose legis- 
lative grants they accept as domestic corporations.' i6i U. S. 562. 

"But the court went on to say : 'The presumption that a cor- 
poration is composed of citizens of the state which created it ac- 
companies such corporation when it does business in another state, 
and it may sue or be sued in the Federal courts in such other state 
as a citizen of the state of its original creation.' And after refer- 
ring to the provisions of the statutes of Arkansas of 1881 and 1889, 
the court added, 'But whatever may be the effect of such legislation 
in the way of subjecting foreign railroad companies to control and 
regulation by the local laws of Arkansas, we cannot concede that 
it availed to create an Arkansas corporation out of a foreign cor- 
poration, in such a sense as to make it a citizen of Arkansas, within 
the meaning o.f the Federal Constitution, so as to subject it as such 
to a suit by a citizen of the state of its origin. In order to bring such 
an artificial body as a corporation within the spirit and letter of that 
Constitution, as construed by the decisions of this Court, it would 
be necessary to create it out of natural persons, whose citizenship 
of the state creating it could be imputed to the corporation itself. 
161 U. S. 562, 565. 

"In that case, the Constitution of Arkansas denied to foreign 
corporations the right of eminent domain; and the Missouri cor- 
poration acquired that right, and owned and operated a railroad in 
Arkansas, in virtue of statutes authorizing it to purchase the prop- 
erty, rights and franchises of Arkansas corporations, and requir- 
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ing it to file a copy of its articles of incorporation with the Secre- 
tary of State of Arkansas, an-d enacting that it should 'thereupon 
become a corporation of this state, anything in its articles of in- 
corjxjraion or charter to the contrary notwithstanding.' Yet it was 
held that it was not thereby made a corporation of Arkansas, in the 
sense of the provisions of the Constitution, and of the acts of Con- 
gress, conferring jurisdiction on the courts of the United States by 
reason of diverse citizenship. 

"The statutes of Arkansas in that case went quite as far, to say 
the least, toward constituting a corporation of another state a cor- 
poration of the state enacting those statutes as the statutes of Ken- 
tucky did in the case at bar. 

"The consolidation of the Louisville, New Albany and Chi- 
cago Railway Company, under the same name, with a railroad 
company of Illinois in i8Si, clearly does not effect the question of 
jurisdiction. That consolidation appears, by cases cited, at the bar, 
to have been in accordance with the law of Indiana, but not 
to have been authorized by the law of Illinois. Louisville, New Al- 
bany and Chicago Railway v. Boney, 117 Indiana, 501 ; American 
Trust Company v. Minnesota and Northwestern Railroad, 157 Ill- 
inois, 641. It may have been ratified by very recent legislation in 
Illinois. Illinois Stat. June 9, 1897; Laws of 1897, p. 281; Mc- 
A;iiey v. Columbus, Chicago and Indiana Railway, 83 Illinois, 348, 
352. But jurisdiction of a suit, once acquired by a court of the 
United States by reason of the requisite citizenship, is not lost by a 
change in the citizenship of either party pending the suit. Morgan 
V. Morgan, 2 Wheat. 290 ; Clark v. Mathewson, 12 Pet. 164 ; Koen- 
igsberger v. Richmond Co., 158 U. S. 41, 49." 

A partnership is not a citizen in the same sense that a corpora- 
tion is, and, consequently, cannot sue in the Circuit -Courts, as if 
incorporated. It may sue if the diverse citizenship exists and this 
fact properly appears upon the record. This phase of the question 
is set out fully in the case of Gt. So. Hotel Co. v. Jones, 177 U. S. 
449, ('1900), where the court discussed the question as follows: 

"The bill rests the jurisdiction of the Circuit Court upon the 
ground of the diverse citizenship of the parties. But was the case 
as presented by the record one of which the Circuit Court of the 
United States could take cognizance by reason of diversity of citi- 
zenship? When this question was suggested at the argument 
counsel responded that no objection had been urged to the juris- 
diction of that- court. But the failure of parties to urge objections 
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of that character cannot reheve this court from the duty of ascer- 
taming from rhe record whether the Circuit Court could properly 
take jurisdiction of this suit. In Mansfield &c., Railway Co. v. 
Swan, III U. S. 379, 382, the court, after observing that the juris- 
diction of 'a Circuit Court fails, unless the necessary citizenship 
affirmatively appears in the pleadings or elsewhere in the record, 
Grace v. American Central Insurance Co., 109 U. S. 278, 283 ; Rob- 
ertson V. Cease, 97 U. S. 646, said : "The rule, springing from the 
nature and limits of the judicial power of the United States, is in- 
flexible and without exception, which requires this court, of its 
own motion, to deny its own jurisdiction, and, in the exercise of its 
appellate power, that of all other courts of the United States, in all 
cases where such jurisdiction does not affirmatively appear in the 
record on which, in the exercise of that power, it is called to act. 
On every writ of error or appeal, the first and fundamental ques- 
tion is that of jurisdiction, first, of this court, and then of the court 
from which the record comes. This question the court is bound to 
ask and answer for itself, even when not otherwise suggested, and 
without respect to the relation of the parties to it. This rule was 
adopted in Capron v. VanNoorden, 2 Cranch. 126, decided in 1804, 
where a judgment was reversed, on the application of the party 
against whom it had been rendered in the Circuit Court, for want 
of the allegation of his own citizenship, which he ought to have 
made to establish the jurisdiction which he invoked. This case 
was cited with approval by Chief Justice Marshall in Brown v. 
Keene, 8 Pet. 112.' These rules have been recognized and ap- 
plied in numerous cases. 

"We are of the opinion that the plaintiff as a limited partner- 
ship association was not entitled to invoke the jurisdiction of the 
Circuit Court. It was not alleged to be, nor could it have been al- 
leged that it was, a corporation in virtue of the statutes of Pennsyl- 
vania under which, according to the averments of the bill, it was 
organized. In Lafayette Ins. Co. v. French, 18 How. 404, 405, 
which was an action brought by citizens of Ohio in the Circuit 
Court of the United States for the District of Indiana, the declara- 
tion described the defendant as the 'Lafayette Insurance Company, 
a citizen of the State of Indiana.' This court said: 'This aver- 
ynent is not sufficient to show jurisdiction. It does not appear from 
it that the Lafayette Insurance Company is a corporation ; or if it 
be such, by the law of what state was it created. The averment that 
the company is a citizen of the State of Indiana can have no sensi- 
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ble meaning attached to it. This court does not hold that either a 
voluntary association of persons, or an association into a body poli- 
tic, created by law, is a citizen of a state within the meaning of the 
Constitution. And, therefore, if the defective averment in the dec- 
laration had not been otherwise supplied, the suit must have been 
dismissed.' The case of Chapman v. Barney, 129 U. S. 677, 682, is 
decisive of the present question. That was an action in the Circuit 
Court of the United States by the United States Express Company. 
This court said : 'On looking into the record we find no satisfac- 
tory showing as to the citizenship of the plaintiff. The allegation 
of the amended petition is, that the United States Express Com- 
pany is a joint stock company organized under a law of the State 
of New York, and is a citizen of that state. But the express com- 
pany cannot be a citizen of New York, within the meaning of the 
statutes regulating jurisdiction, unless it be a corporation. The al- 
legation that the company was organised under the laws of New 
York is not an allegation that it is a corporation. In fact, the alle- 
gation is, that the company is not a corporation, but a joint stock 
company — that is, a mere partnership. And although it may be 
authorized by the laws of the State of New York to bring suit in 
the name of its President, that fact cannot give the company power, 
by that name, to sue in a Federal court. The company may have 
been organized under the laws of the State of New York, and may 
be doing business in that state, and yet all the members of it may 
not be citizens of that state. The record does not show the citizen- 
ship of Barney or any of the members of the company. They are 
not shown to be citizens of some state other than Illinois. Grace 
V. American Central Ins. Co., Supra, and authorities there cited. 
For these reasons we are of the opinion that the record does not 
show a case of which the Circuit Court could take jurisdiction. 

"The case of Express Co. v. Kountze Bros., 8 Wall. 342, 351, 
to which attention is called by a supplementary brief, does not an- 
nounce a different rule. The declaration in that case, singularly 
enough, described the defendant company as a 'foreign corpora- 
tion, formed under and created by the laws of the State of New 
York.' Looking at the allegations of the pleadings, and their being 
no evidence to the contrary, this court held that the averment as to 
the citizenship of the defendant was sufficient, observing: 'It is 
alleged that the United States Express Company, the defendant in 
the suit, is a foreign corporation formed under and created by the 
laws of the State of New York. The obvious meaning of this alle- 
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gation is that the defendant is a citizen of the State of New York.' 
"It has been suggested that the plaintiffs are entitled to sue, 
and may be sued, by their association name, i Brightly Purdon's 
Digest Pa. (i2th Ed.), 1088, Title Joint Stock Companies, §16. 
But the capacity to sue and be sued by the name of tlie association 
does net make the plaintiffs a corporation within the rule that a 
srit by or against a corporation in its corporate name in a court of 
the United States is conclusively presumed to be one by or against 
citizens of the state creating the corporation. Louisville, Cincin- 
nati and Charleston Railroad Company v. Letson, 2 How. 497; 
Ohio and Miss. R. R. Co.v. Wheeler, i Black, 286 ; Steamship Co. 
v. Tugman, 106 U. S. 118, 120. The rule that for purposes of 
jurisdiction and within the meaning of the clause of the Constitu- 
tion extending judicial powers of the United States to controver- 
sies between citizens of different states, a corporation was to be 
deemed a citizen of the state creating it, has been so long recog- 
nized and applied that it is not now to be questioned. No such rule 
however has been applied to partnership associations although 
such associations may have some of the characteristics of a corpo- 
ration. When the question relates to the jurisdiction of a Circuit 
Court of the United States as resting on the diverse citizenship of 
the parties we must look in the case of a suit by or against a part- 
nership association to the citizenship of the several persons com- 
posing such association 

"Nor can we accede to the suggestions that this question of 
jurisdiction is affected by the clause of the Constitution of Penn- 
sylvania providing that the term 'corporation' as used in Article 
XVI of that instrument, 'shall be construed to include all joint 
stock companies or associations having any of the powers or priv- 
ileges of. corporations not posesssed by individuals or partner- 
ships.' Const. Pa. art. XVI, § 13. The only effect of that clause 
is to place the joint stock companies or associations referred to 
under the restrictions imposed by that article upon corporations ; 
and not to invest them with all the attributes of corporations. 

"We have not been referred to any case in the Supreme 
Court of Pennsylvania which distinctly places limited partnership 
associations created under the statutes of that state on the basis of 
corporations. 'Such an association,' that court said in Coal Co. v. 
Rogers, 108 Penn. St. 147, 150, 'is not technically a corporation, 
yet it has many of the characteristics of one,' and 'it may not be 
improper to call such an association a quasi corporation.' In Hill v. 
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Stetler, 127 Penn. St. 145, 161, referring to the act of June 2, 1874, 
the court said that it provided for the creation of 'a new artificial 
person to be called a joint stock association, having some of the 
characteristics of a partnership, and some of a corporation.' 

"In Carter v. Producers' Oil Co. Ltd., 182 Penn. St. 551, 573, 
574, which involved the validity of a rule adopted by a limited 
partnership association organized under the Pennsylvania statute 
of June 2, 1874, and its supplements, which rule .prohibited any 
person who acquired the capital stock of a member from exercising 
the privileges of a member unless he was elected as such, the court 
said : 'We cannot assent to the plaintiff's claim that the defendant 
company is a corporation and restricted, in the adoption of by-laws, 
rules and regulations for its government, to such as it is within the 
power of the latter to prescribe. It may be conceded that the de- 
fendant company has some of the qualifications of a corporation, 
but it is, nevertheless, a partnership association, governed by the 
statutes and articles under which it was organized, and the rules 
and regulations it may prescribe in execution of the power with 
which the statutes have invested it.' 

"That a limited partnership association created under the 
Pennsylvania statutes may be described as a 'quasi corporation,' 
having some of the characteristics of a corporation or as a 'new 
artificial person,' is not a sufficient reason for regarding it as a cor- 
poration within the jurisdictional rule heretofore adverted to. 
That rule must not be extended. We are un\yilling to extend it so 
as to embrace partnership associations. 

"We have not overlooked the case of Andrews Bros. Co. v. 
Youngstown Coke Co., 58 U. S. App. 444, in which the Circuit 
Court of Appeals for the Sixth Circuit, speaking by Judge Lurton, 
held that limited partnership associations organized under the 
Pennsylvania statute were corporations within the jurisdictional 
requirement of diverse citizenship. For the reasons stated, we are 
unable to concur in the view taken by that court. 

"We therefore adjudge that as the bill does not make a case 
arising under the Constitution and laws of the United States, it 
was necessary to set out the citizenship of the individual members 
of the partnership association of Jones and Laughlins, Limited, 
which brought this suit. 

"Another question as to the jurisdiction arises on the record. 
The citizenship of the members of the several partnerships that are 
named as defendants does not appear from the pleadings or other- 
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wise. An allegation as to the state in which those firms were doing 
business is not sufficient to show the citizenship of the individual 
partners. The relief sought is the marshaling of all the lien debts 
on the hotel and the opera house of the Great Southern Fire Proof 
Hotel Company, the sale of the property, and the distribution of 
the proceeds among the parties according to their respective rights. 
As no allusion was made to this matter at the argument before us, 
we do not now express any opinion upon the question whether the 
citizenship of the individuals composing the defendant partner- 
ships doing business in Ohio is material to the jurisdiction of the 
Circuit Court. We leave that to be determined by the court below, 
if an application be made to amend the pleadings as to the citizen- 
ship of the parties. 

"Without considering the merits of the case, we are con- 
strained to reverse the judgments of the Circuit Court of Appeals, 
and of the Circuit Court, and remand the cause for further pro- 
ceedings consistent with this opinion. Under the circumstances, 
the plaintiffs should be allowed, upon application, to amend the bill 
upon the subject of the citizenship of the parties. If the amend- 
ment shows a case within the jurisdiction of the Circuit Court, the 
parties should be permitted to proceed to a final hearing ; otherwise, 
the bill should be dismissed at the plaintiff's costs without preju- 
dice to another suit in a court of competent jurisdiction. 

Ancillary proceedings can be had regardless of the citizenship 
of the parties. An ancillary proceeding is one growing out of a 
suit over which the court has jurisdiction.^^* 

The second condition necessary to give the Circuit Court jur- 
isdiction in this class of cases is the amount in controversy. The 
amount must exceed the sum or value of two thousand dollars be- 
sides costs, and the same rules that were given in the first class of 
cases apply here. 



4. Land Claimed Under Grants of Different States. 

Under this provision, the Circuit Courts have jurisdiction 
over controversies between citizens of the same state claiming 
lands under grants of dififerent states. This jurisdiction is based 
partly upon the parties and partly upon the subject matter of the 
controversy. Such a question may arise when one state is divided 

"'Morgan v. Texas, I37 U. S. 171, (1890). 
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into two states, or where the boundary Une is unsettled, and both 
states grant land to different parties within one state or the other. 
No particular amount is required in this class of cases. 



5. Suits Between Citizens, and Aliens. 

In this class of cases, the Circuit Courts have jurisdiction of 
controversies between citizens of a state and foreign states, citizens 
or subjects where the amount exceeds, exclusive of interest and 
costs, two thousand dollars. Here we find two conditions. First. 
Suit bettveen citizens and aliens. Second. Amount must exceed 
tzvo thousand dollars. Under the first essential, a citizen of a state 
must be on one side or the other. The court has no jurisdiction be- 
tween aliens alone. Citizens of the District of Columbia and citi- 
zens of the territories are excluded. As to the second condition, 
the amount involved, it is not necessary to discuss that here as it 
has been fully considered under the first class of cases. 

6. Crimes. 

There are two United States Courts that exercise original 
jurisdiction over crimes against the United States, namely: Cir- 
cuit Courts and District Courts. There are two that exercise ap- 
pellate jurisdiction, namely: Supreme Court and Circuit Court of 
Appeals. The Circuit Court of Appeals has final appellate juris- 
diction over all crimes not capital, while the Supreme Court has ap- 
pellate jurisdiction over capital offenses. In order to understand 
the jurisdiction of the Circuit Courts over crimes, we must know 
the extent of the criminal jurisdiction of the District Courts. 
Under the United States Statutes, the District Courts have juris- 
diction of all crimes and offenses cognizable under the authority of 
the United States, committed within their respective districts, or 
upon the high seas, the punishment of which shall not be capital. 
The Circuit Courts have exclusive jurisdiction of all capital of- 
fenses, except those triable under court-martial, and concurrent 
jurisdiction with the District Courts of all crimes and offenses cog- 
nizable therein. Thus, the District and Circuit Courts exercise 
jurisdiction over all the offenses against the United States, the 
capital crimes, such as piracy, treason and murder being exclu- 
sively within the jurisdiction of the Circuit Courts.^"" 

""Rev. Stat., Sees. 5323, 5324, 5331, 5339. 5391. 
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The courts of the United States have no jurisdiction over of- 
fenses not made punishable by the Constitution, laws or treaties of 
the United States. There is no common law jurisdiction over 
crimes, all jurisdiction is constitutional or statutory. Although 
there is no common law jurisdiction, yet, the courts resort to the 
common law for the definition of terms by which offenses are des- 
ignated. ^°" 

The party accused is to be tried by an impartial jury, in the 
district wherein the crime shall have been committed, which dis- 
trict shall have been previously ascertained by law. And "if the 
crime was committed on the high seas, or any place out of the 
jurisdiction of any particular state, then the offender shall be tried 
in the district where apprehended, or in the district into which he 
is first brought. The question of where the offender is to be tried 
is reviewed in the case of Jones v. United States, 137 U. S. 202, 
(1890), where the court held: 

"By the Constitution of the United States, while a crime com- 
mitted within any state must be tried in that state, and in a district 
previously ascertained by law, yet a crime not committed within 
any State of the Union may be tried at such place as Congress may 
by law have directed. Constitution, Art. 3, Sec. 2 ; Amendments, 
Art. 6 ; United States v. Dawson, 1 5 How. 467, 488. Congress has 
directed that 'the trial of all offenses committed upon the high seas 
or elsewhere, out of the jurisdiction of a.ny particular state or 
district, shall be in the district where the offender is found, or 
into which he is first brought. Rev. Stat. Sec. 730. And Congress 
has awarded the punishment of death to the crime of murder, 
whether committed upon the high seas or other tidewaters out of 
the jurisdiction of any particular state, or 'within any fort, arsenal, 
dockyard, magazine or in any other place or district of country 
under the exclusive jurisdiction of the United States.' Rev. Stat. 
Sec. 5339. Both these acts of Congress clearly include murder 
committed on any land within the exclusive jurisdiction of the 
United States and not within any judicial district, as well as mur- 
der committed on the high seas. Ex parte Bollman, 4 Cranch. 75, 
136; United States v. Bevans, 3 Wheat. 336, 390, 391; United 
States v. Arwo, 19 Wall. 486." 

The Circuit Courts have concurrent jurisdiction with the state 
courts over all crimes and misdemeanors committed in forts, arse- 

"'Pettibone v. United States, 148 U. S. 197, (1893). 
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nals and other places within the states, ceded for public purposes 
to the United States, where this jurisdiction is reserved by the ced- 
ing states. ^^^ 

In speaking of crime committed in foreign ports, the court in 
the case of Wildenhus, 120 U. S. i, (1887), discussed the question 
fully. This was a case where Charles Mali, the Consul of the King 
of Belgium, for the States of New York and New Jersey, applied 
to the United States Circuit Court for a writ of habeas corpus to 
release Wildenhus from the custody of the keeper of the com- 
mon jail of Hudson County, New Jersey, and to deliver Wilden- 
hus to the Consul to be dealt with according to the law of Bel- 
gium. Wildenhus stabbed and killed a fellow sailor by the name 
of Fijens, while on the Belgian steamship Noordland. The boat 
and crew were Belgians and the crime was committed below the 
deck of the steamship while lying at the dock of the port of Jer- 
sey City, New Jersey. The court in deciding this case, said : 

"By §§ 751 and 753 of the Revised Statutes the courts of the 
United States have power to issue writs of habeas corpus which 
shall extend to prisoners in jail when thev are in custody in viola- 
tion of the Constitution or a law or treaty of the United States,' 
and the question we have to consider is, whether this prisoner 
is held in violation of the provisions of the existing treaty be- 
tween the United States and Belgium. 

It is part of the law of civilized nations that when a merchant 
vessel of one country enters the ports of another for the purposes 
of trade, it subjects itself to the law of the place to which it goes, 
unless by treaty or otherwise the two countries have come to some 
different understanding or agreement; for, as was said by Chief 
Justice Marshall in The Exchange, 7 Cranch. 116, 144, 'it would 
be obviously inconvenient and dangerous to society, and would 
subject the laws to continual infraction, and the Government to 
degradation, if such . . . merchants did not owe temporary 
and local allegiance, and were not amenable to the jurisdiction of 
the country.' United States v. Diekeman, 92 U. S. 520 ; i Philli- 
more's Int. Law, 3d ed. 483 § 351 ; Twiss' Law of Nations in Time 
of Peace, 229, § 159; Creasy's Int. Law, 167 § 176; Halleck's Int. 
Law, 1st ed. 171. And the English Judges have uniformly recog- 
nized the rights of the courts of the country of which the port is 
part, to punish crimes committed by one foreigner on another in a 

"'Rev. Stat., Sec. S39i- 
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foreign merchant ship. Regina v. Cunningham, Bell C. C. 72 ; S. 
C. 8 Cox C. C. 104; Regina v. Anderson, 11 Cox C. C. 198, 204; 
S. C. L. R. I C. C. 161, 165 ; Regina v. Keyn, 13 Cox C. C, 403, 
486, 525; S. C. 2 Ex Div. 63, 161, 213. As the owner has volun- 
tarily taken his vessel for his own private purposes to a place 
within the dominion of a government other than his own, and from 
which he seeks protection during his stay, he owes that govern- 
ment such allegiance for the time being as is due for the protec- 
tion to which he becomes entitled. 

"From experience, however, it was found long ago that it 
would be beneficial to commerce if the local government would ab- 
stain from interfering with the internal discipline of the ship, and 
the general regulation of the rights and duties of the officers and 
crew towards the vessel or among themselves. And so by comity 
it became to be generally understood among civilized nations that 
all matters of discipline and all things done on board which af- 
fected only the vessel or those belonging to her, and did not involve 
the peace or dignity of the country, or the tranquility of the port, 
should be left by the local Government to be dealt with by the au- 
thorities of the nation to which the vessel belonged as the laws of 
that nation or the interests of its commerce should require. But 
if crimes committed on board are of a character to disturb the 
peace and tranquility of the country to which the vessel has been 
brought, the offenders have never by comity or usage been entitled 
to any exemption from the operation of the local laws for their 
punishment, if the local tribunals see fit to assert their authority. 
Such being the general public law on this subject treaties and con- 
ventions have been entered into by nations having commercial in- 
tercourse, the purpose of which was to settle and define the rights 
and duties of the contracting parties with respect to each other in 
these particulars, and thus prevent the inconvenience that might 
arise from attempts to exercise conflicting jurisdictions. 

"The first of these conventions entered into by the United 
States after the adoption of the Constitution was with France, on 
the 14th of November, 1788, 8 Stat. 106, 'for the purpose of de- 
fining and establishing the functions and privileges of their re- 
spective Consuls and ViceConsuls.' Art. VIII, of which is as fol- 
lows: 

" 'The Consuls or Vice Consuls shall exercise police over all 
the vessels of their respective nations, and shall have on board the 
said vessels all power and jurisdiction in civil matters, in all the 
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disputes which may there arise ; they shall have an entire inspection 
over the said vessels, their crew, and the changes and substitutions 
there to be made ; for which purpose they may go on board the said 
vessels whenever they may judge it necessary. Well understood 
that the functions hereby allowed shall be confined to the interior 
of the vessels, and that they shall not take place in any case which 
shall have any interference with the police of the ports where the 
said vessels shall be.' 

"It was when this convention was in force that the cases of 
The Sally andThc Newton arose, an account of which is given in 
Wheaton's Elements of International Law (3d ed.) 153, and 
in I Phillimore's In. Law (3d ed.) 484, and (2d ed.) 407. The 
Sally was an American merchant vessel in the port of Marseilles, 
and The Nezvton a vessel of a similar character in the port of Ant- 
werp, then under the dominion of France. In the case of The 
Sally, the mate, in the alleged exercise of discipline over the crew, 
had inflicted a severe wound on one of the seamen, and in that of 
The Neivton one seaman had made an assault on another seaman 
in the vessel's boat. In each case the proper Consul of the United 
States claimed exclusive jurisdiction of the offense, and so did the 
local authorities of the port ; but the Council of State, a branch of ^ 
the Political Department of the Government of France to which 
the matter was referred, pronounced against the local ' tribunals, 
'considering that one of these cases was that of an assault com- 
mitted in the boat of the American ship Newton, by one of the 
crew upon another, and the other was that of a severe wound in- 
flicted by the mate of the American ship Sally upon one of the sea- 
men for having made use of the boat without leave.' This was 
clearly because the things done were not such as to disturb 'the 
peace or tranquility of the port' Wheaton's Elements Int. Law, 3d 
ed. 154. The case of The Sally was simply a quarrel between cer- 
tain of the crew while constructively on board the vessel, and that 
of The Newton grew out of a punishment inflicted by an officer on 
one of the crew for disobedience of orders. Both were evidently 
of a character to affect only the police of the vessel, and thus 
within the authority granted to the Consul by the treaty. 

"No other treaty or convention bearing on this subject, to 
which our attention has been called, was entered into by the United 
States until a treaty with Sweden and Norway, on the 4th of Sep- 
tember, 1816, 8 Stat. 232, where it was agreed, by Art. 5, that: 
'The Consuls and their deputies shall have the right, as such, to act 
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as judges and arbitrators in the differences which may arise be- 
tween the Captains and crews of the vessels of the nation whose 
affairs are intrusted to their care. The respective governments 
shall have no right to interfere in matters of this kind, except the 
conduct of the Captain or crew disturb the peace and tranquil- 
ity of the country in which the vessel may be, or the Consul of 
the place shall feel himself obliged to resort to the interposition and 
support of the executive authority to cause his decision to be re- 
spected and maintained. It being, nevertheless, understood that 
this kind of judgment or award shall not deprive the contending 
parties of the right which they have, on their return, to recur to the 
judicial authorities of their own country.' 

"Substantially the same provision is found in treaties or con- 
ventions concluded with Prussia in 1828, Art. X, 8 Stat. 382 ; with 
Russia in 1832, Art. VIII, id. 448; with Greece in 1837, Art. XII, 
id. 504; with Hanover in 1840, Art. VI, id. 556; with Portugal also 
in 1840, Art. X, id. 564 ; with Grand Duchy of Mecklenberg- 
Schwerin in 1847, Art. IX, 9 Stat. 916; with Oldenburg in 1847, 
id. 868 ; with Austria in 1848, Art. IV, id. 946 ; with the Hanseatic 
Republics in 1852, Art. I, 10 Stat. 961 ; with the Two Sicilies in 
1855, Art. XIX, II Stat. 650; with Denmark in 1861, Art. I, 13 
Stat. 605 ; and with the Dominican Republic in 1867, Art. XXVI, 
15 Stat. 487. 

"In a convention with New Granada concluded in 1850 the 
provision was this : 

" 'They [the Consuls, &c.] may cause proper order to be main- • 
tained on board of vessels of their nation, and may decide on the 
disputes arising between the Captains, the officers and the mem- 
bers of the crew, unless the disorders taking place on board should 
disturb the public tranquility, or persons not belonging to the crew 
or to the nation in whose service the Consul is employed ; in which 
case the local authorities may interfere.' Art. Ill, clause 8, 10 Stat. 

903- 

"Following this was a convention with France^ concluded in 

1853, 10 Stat. 996, Art. VIII of which is as follows : 

" 'The respective Consuls-General, Consuls, Vice Consuls, or 
consular agents, shall have exclusive charge of the internal order 
of the merchant vessels of their nation, and shall alone take cog- 
nizance of differences which may arise, either at sea or in port, 
between the Captain, officers and crew, without exception, par- 
ticularly in reference to the adjustment of wages and the execu- 
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tion of contracts. The local authorities shall not, on any pretext, 
interfere in these differences, but shall lend forcible aid to the con- 
suls, when they may ask it, to arrest and imprison all persons com- 
posing the crew whom they may deem it necessary to confine. 
Those persons shall be arrested at the sole request of the Consuls, 
addressed in writing to the local authority, and supported by an 
official extract from the register of the ship or the list of the crew, 
and shall be held, during the whole time of their stay in the port, 
at the disposal of the Consuls. Their release shall be granted at 
the mere request of the Consuls made in writing. The expenses of 
the arrest and detention of those persons shal be paid by the Con- 
suls.' 

"The same provision in substantially the same language was 
embraced in the convention with Italy in 1868, Art. XI, 15 Stat. 
609; and in another with Belgium, also in 1868, Art. XI, 16 Stat. 
761. This convention with Belgium continued in force until super- 
seded by that of 1880-81, under which the present controversy 
arose. 

"The form of the provision found in the present convention 
with Belgium first appeared in a convention with Austria con- 
cluded in 1870, Art. XI, 17 Stat. 827, and it is found now in sub- 
stantially the same language in all the treaties and conventions 
which have since been entered into by the United States on the 
same subject. See the conventions with the German Empire in 
1871, Art. XIII, 17 Stat. 927 ; with the Netherlands in 1878, Art. 
XI, 21 Stat. 668; with Italy in 1881, Art. I, 22 Stat. 832; with Bel- 
gium in 1881, as stated above; and with Roumania the same year. 
Art. XI, 23 Stat. 714. 

"It thus appears that the first provision was made only for giv- 
ing Consuls police authority over the interior of the ship and juris- 
■ diction in civil matters arising out of disputes or differences on 
board, that is to say, between those belonging to the vessel. Under 
this police authority the duties of the Consul were evidently con- 
fined to the maintenance of order and discipline on board. This 
gave them no power to punish for crimes against the peace of the 
country. In fact, they were expressly prohibited from interfering 
with the local police in matters of that kind. 

"The cases of The Sally and The Newton are illustrative of 
this position. That of The Sally related to the discipline of the 
ship, and that of The Newton to the maintenance of order on 
board. In neither case was the disturbance of a character to affect 
the peace or the dignity of the country. 
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^'In the next conventions consuls were simply made judges 
and arbitrators to settle and adjust differences between those on 
board. This clearly related to such differences between those 
belonging to the vessel as are capable of adjustment and settle- 
ment by judicial decision or by arbitration, for it simply made the 
consuls judges or arbitrators in such matters. That would of 
itself exclude all idea of punishment for crimes against the state 
which affected the peace and tranquility of the port; but, to pre- 
vent all doubt on this subject, it was expressly provided that it 
should not apply to differences of that character. 

"Next came a form of convention which in terms gave the 
consuls authority to cause proper order to be maintained on board 
and to decide disputes between the officers and crew, but allowed 
the local authorities to interfere if the disorders taking place on 
board were of such a nature as to disturb the public tranquility, 
and that is substantially all there is in the convention with Belgium 
which we have now to consider. This treaty is the law which now 
governs the conduct of the United States and Belgium toward 
each other in this particular. Each nation has granted to the other 
such local jurisdiction within its own dominion as may be neces- 
sary to maintain order on board a merchant vessel, but has reserved 
to itself the right to interfere if the disorder on board is of a nature 
to disturb the public tranquility. 

"The treaty is part of the supreme law of the United States, 
and has the same force and effect in New Jersey that it is entitled 
to elsewhere. If it gives the consul of Belgium exclusive juris- 
diction over the offence which it is alleged has been committed 
within the territory of New Jersey, we see no reason why he may 
not enforce his, rights under the treaty by writ of habeas corpus 
in any proper court of the United States. This being the case, 
the only important question left for our determination is whether 
the thing which has been done — the disorder that has arisen — on 
board this vessel is of a nature to disturb the public peace, or, as 
some writers term it, the 'public repose' of the people who look to 
the State of New Jersey for their protection. If the thing done 
— 'the disorder,' as it is called in the treaty — is of a character to 
affect those on shore or in the port when it becomes known, the fact 
that only those on the ship saw it when it was done is a matter of 
no moment. Those who are not on the vessel pay no special atten- 
tion to the mere disputes or quarrels of the seamen while on board, 
whether they occur under deck or above. Neither do they as a 

15 
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rule care for anything done on board which relates only tO' the dis- 
cipline of the ship, or to the preservation of order and authority. 
Not so, however, with crimes which from their gravity awaken a 
public interest as soon as they become known, and especially those 
of a character which every civilized nation considers itself bound 
to provide a severe punishment for when committed within its own 
jurisdiction. In such cases inquiry is certain to be instituted at 
once to ascertain how or why the thing was done, and the popular 
excitement rises or falls as the news spreads and the facts become 
known. It is not alone the publicity of the act, or the noise and 
clamor which attends it, that fixes the nature of the crime, but the 
act itself. If that is of a character to awaken public interest when 
it becomes known, it is a 'disorder' the nature of which is to affect 
the community at large, and consequently to invoke the power of 
the local government whose people have been disturbed by what 
was done. The very nature of such an act is to disturb the quiet 
of a peaceful community, and to create, in the language of the 
treaty, a 'disorder' which will 'disturb tranquility and public order 
on shore or in the port.' The principle which governs the whole 
matter is this : Disorders which disturb only the peace of the 
ship or those on board are to be dealt with exclusively by the sov- 
ereignty of the home of the ship, but those which disturb the pub- 
lic peace may be suppressed, and, if need be, the offenders pun- 
ished by the proper authorities of the local jurisdiction. It may 
not be easy at all times to determine to which of the two jurisdic- 
tions a particular act of disorder belongs. Much will undoubt- 
edly depend on the attending circumstances of the particular case, 
but all must concede that felonious homicide is a subject for the^ 
local jurisdiction, and that if the proper authorities are proceed- 
ing v/ith the case in a regular way, the consul has no right to inter- 
fere to prevent it. That according to the petition for the habeas 
corpus, is this case. 

"This is fully in accord with the practice in France, where 
the government has been quite as liberal towards foreign nations 
in this particular as any other, and where, as we have seen in the 
case of The Sally and The Newton, by a decree of the Council of 
State, representing the political department of the government, 
the French courts were prevented from exercising jurisdiction. 
But afterwards, in 1859, in the case of Tally, the mate of an Ameri- 
can merchantman, who had killed one of the crew and severely 
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wounded another on board the ship in the port of Havre, the 
Court of Cassation, the highest judicial tribunal of France, upon 
full consideration held, while the convention of 1853 was in force, 
that the French courts had rightful jurisdiction, for reasons which 
sufficiently appear in the following extract from its judgment: 

" 'Considering that it is a principle of the law of nations that 
every state has sovereign jurisdiction throughout its territory; 

" 'Considering that by the terms of Article 3 of the Code 
Napoleon the laws of police and safety bind all those who inhabit 
French territory, and that consequently foreigners, even tran- 
seuntes, find ttiemselves subject to those laws; 'i 

" 'Considering that merchant vessels entering the port of a 
nation other than that to which they belong cannot be withdrawn 
from the territorial jurisdiction, in any case in which the -interest 
of the state of which that port forms part finds itself concerned,, 
without danger to good order and to the dignity of the govern- 
ment; 

'■ 'Considering that every state is interested in the repression! 
of crimes and ofifences that may be committed in the ports of its, 
territory, not only by the men of the ship's company of a foreign 
merchant vessel towards men not forming part of that company,, 
but even by men of the ship's company among themselves, when- 
ever the act is of a nature to compromise the tranquility of the- 
port, or the intervention of the local authority is invoked, or the 
act constitutes a crime by common law,' (droit commun, the law- 
common to all civilized nations,) 'the gravity of which does not 
permit any nation to leave it unpunished, without impugning its. 
rights of jurisdictional and territorial sovereignty, because that 
crime is in itself the most manifest as well as the most flagrant 
violation of the laws which it is the duty of every nation to cause 
to be respected in all parts of its territory.' i Ortolan Diplomatie 
dela Mer (4th ed.), pp. 445, 456; Sirey (N. S.) 1859, P- 189. The 
Court decided against the Consul. 

If an oflfence is begun in one district but completed in another, 
it can be tried and punished in either district.^'^- 

No person can be held for a capital or infamous crime unless 
upon indictment by grand jury, but ofifences not capital or infa- 
mous can be tried on information by the district attorney. A 
capital crime is one punishable by death, an infamous crime, is one 

"''Rev. Stat., Sec. 73i- 
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in which the judge has the right in his discretion to imprison the 
defendant in a penitentiary with or without hard labor. A per- 
son sentenced for more than twelve months' imprisonment must 
be sent to some penitentiary designated by the Attorney-General, 
and, thus it would seem, that every offence punishable by imprison- 
ment for more than twelve months is an infamous crime under 
the laws of the United States.^"" 

The trial of criminals in the United States Courts is much the 
same as in the state courts. The common law procedure governs 
in most matters. The Revised Statutes provide that in all cases 
below felonies, the accused can challenge peremptorily three jurors 
and the United States three, and in felonies, except tfeason and 
capital felonies, the accused has ten and the United States five 
challenges. In treason and capital felonies, the accused has 
twenty and the United States ten challenges.-'^* 

In criminal cases, the accused is entitled to a jury trial, and 
cannot waive such trial, nor can a prisoner in a trial for felony 
waive the right to be personally present. ^*'^ 

A person charged with a crime against the United States 
cannot be made a witness against himself, but he may waive this 
privilege and testify in his own behalf, and if he does this, then 
he becomes subject to the rules controlling any other witness. 
However, if he does not testify in his own behalf, no allusion to 
his non-action can be made in the progress of the case or in the 
charge of the judge to his disadvantage. 



7. Where Suit Must Be Brought. 

The different questions as to where suit may be brought are 
clearly stated in the case of Greeley v. Lowe, 155 U.S. 58, (1894), 
where it was said : 

"'"This bill appears to have been dismissed by the court below 
upon the ground that the inhabitants of other districts than the 
Northern District of Florida were made defendants. The ques- 
tion really is whether, under the act of August 13, 1888, c. 866, 
25 Stat. 433, requiring, in actions between citizens of different 
; States, suits to be brought only in the district of the residence of 

"^n re Claasen, 140 U. S. 200, (1891) ; Bannon v. United States, is6 
U. S. 464, -(1893). 

"'Rev. Stat, Sec. 819. 

""Lewis V. United States, 146 U. S. 370, (1892). 
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either the plaintiff or the defendant, it is admissable to bring a suit 
for partition in a district in which only a part of such defendants 
reside. As suits are usually begun in the district in which the 
defendants, or one of the defendants, reside, the question practi- 
cally involves the whole power of the Circuit Court of one district 
to take jurisdiction of such suits, brought against defendants some 
of whom are residents of other districts. 

"(i) The paragraph section i of the act of 1888, relied upon 
by the defendants, reads as follows : 'And no civil suit shall be 
brought before either of said courts against any person by any 
original process or proceeding in any other district than that 
whereof he is an inhabitant, but where the jurisdiction is founded 
only on the fact that the action is between citizens of different 
states, suit shall be brought only in the district of the residence 
of either the plaintiff or the defendant.' In the case of Smith v. 
I-yon, 133 U. S. 315, 317, this court held that the Circuit Court has 
no jurisdiction on the ground of diverse citizenship, if there are 
two plaintiffs to the action, who are citizens of and residents in 
different states, and defendant is a citizen of and a resident in a 
third state, and the action is brought in a state in which one of the 
plaintiffs resides. As was said by the court, the argument in sup- 
port of the jurisdiction was^ 'that it is sufficient if the suit is 
brought in a state where one of the defendants or one of the plain- 
tiffs is a citizen. This would be true if there were but one plaintiff 
or one defendant. But the statute makes no provision, in terms, 
for the case of two defendants or two plaintiffs who are citizens 
of different states. In the present case, there being two plaintiffs, 
citizens of different states, there does not seem to be, in the lan- 
guage of the statute, any provision that both plaintiffs may unite 
in one suit in a state in which either of them is a citizen.' The 
court referring to several pxior cases in this court, in which it was 
held that the word 'citizen' as used in the Judiciary Act of 1789, 
is used collectively, and means all citizens upon one side of the 
suit, and if there are several co-plaintiffs the intention of the act 
is that each plaintiff must be competent to sue, and if there are 
several co-defndants^ each defendant must be liable to be sued or 
the jurisdiction cannot be maintained, held that the same construc- 
tion must be given to the word 'inhabitant' as used in the above 
paragraph in the act of 1888, and that, if suit were begun in a dis- 
trict whereof the plaintiff was an inhabitant, jurisdiction would 
onlv attach if there were no other plaintiffs, citizens, and inhabit- 



230 UNITED STATES COURTS. 

ants of other districts. If this doctrine be also applicable to 
defendants in local actions, it necessarily follows that suit will not 
lie in any district of which a defendant is a citizen or inhabitant, 
if there are inhabitants of other districts also made defendants. 
As above stated, this practically inhibits all suits against defend- 
ants resident in different districts. 

"A brief review of the history of corresponding provisions in 
prior acts will show that it has never been supposed that the Fed- 
eral Courts did not have jurisdiction of local actions in which 
citizens of different districts were defendants, and, in fact, pro- 
vision was expressly made by law for such contingency. In the 
eleventh section of the Judiciary Act of September 24, 1789, c. 20, 
I Stat. 73, 79, is a provision, subsequently incorporated in section 
739 of the Revised Statutes, that 'no civil suit shall be brought 
before either of said courts against an inhabitant of the United 
States, by any original process in any other district than that 
whereof he is an inhabitant, or in which he shall be found at the 
time of serving the writ.' Under this section any number of non- 
residents could be joined as defendants if only they were served 
within the jurisdiction of the court. Ober v. Gallagher, 93 U. 
S. 199. 

"But to obviate any objection that might be raised by reason 
of the non-joinder or inability to serve absent defendants, it was 
provided by the act of February 28, 1839, c. 36, 5 Stat. 321, sub- 
sec[uently carried into the Revised Statutes, as section 737, that 
'when there are several defendants in any suit at law or in equity 
and one or more of them are neither inhabitants of nor found 
within the district within which the suit is brought, and do not 
voluntarily appear, the court may entertain jurisdiction, and pro- 
ceed to the trial and adjudication of the suit between the parties 
who are properly before it; but the judgment or decree rendered 
therein shall not conclude or prejudice other parties not regularly 
served with process nor voluntarily appearing to answer; and 
non-joinder of parties who are not inhabitants of nor found within 
the district as aforesaid, shall not constitute matter of abatement 
or objection to the suit' Construing this act, it was held in 
Shields v. Barrow, 17 How. 130, 141, that it did not enable a Cir- 
cuit Court to make a decree in equity, in the absence of an indis- 
pensable party, whose rights must necessarily be affected by such 
a decree. Says Mr. Justice Curtis (p. 141) : 'It remains true, 
notwithstanding the act of Congress and the forty-seventh rule. 
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that a Circuit Court can make no decree affecting the rights of an 
absent person, and can make no decree between the parties before 
it, which so far involves or depends upon the rights of an absent 
person, that complete and final justice cannot be done between the 
parties to the suit without affecting those rights.' This ruling was 
applied in Barney v. Baltimore City, 6 Wall. 280, to a bill for par- 
tition filed by Barney, a citizen of Delaware, in the Circuit Court 
of Maryland, against the city of Baltimore and several individuals, 
citizens of Maryland, and certain other citizens of the District of 
Columbia. These latter had made a conveyance to one Proud, a 
citizen of Maryland, for the special purpose of conferring juris- 
diction on the Federal Court, such conveyance being made with- 
out consideration, and with an agreement that the grantee would 
reconvey on request. It was held that the Court of Chancery 
could not render a decree without having before it the citizen.^ of 
the District of Columbia, and that their conveyance to Proud, 
being merely collusive, conferred no jurisdiction upon the court. 

"The law remained in this condition until 1872, when Con- 
gress, apparently to remove the difficulty suggested by these cases, 
passed an act. Act of June i, 1872, c. 255, 17 Stat. 196, § 13, sub- 
sequently incorporated into the Revised Statutes as section 738, 
providing that 'when any defendant in a suit in equity to enforce 
any legal or equitable lien or claim against real or personal prop- 
erty within the district where the suit is brought, is not an inhab- 
itant of nor found within the said district, and does not voluntar- 
ily appear thereto, it shall be lawful for the court to make an order 
directing such absent defendant to appear, plead, answer or demur 
to the complainant's bill, at a certain day therein to' be designated,' 
etc. And then follows the provision in section 739, that 'except 
in the cases provided in the next three sections, * * * and the 
cases provided by the preceding section (§ 738) no civil suit shall 
be brought in any other district than that of which the defendant 
is an inhabitant,' etc. The 'next three sections' are § 740, in which 
special provision is made for states containing more than one dis- 
trict requiring the defendant, if a single one, to be sued in a dis- 
trict where he resides, but if there are defendants in different dis- 
tricts, suit may be brought in either and a duplicate writ issued 
against residents of the other districts; § 741, wherein provision 
is made for suits of a local nature where the defendant resides in 
a different district in the same state from that in which the suit 
is brought, permitting process to be served in the district where 
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he resides ; § 742, providing that in any suit of a local nature at 
law or in equity, where the land or other subject matter of a fixed 
character lies partly in one district and partly in another, within 
the same state, suit may be brought in the Circuit or District Court 
of either district, etc. These sections — 740, 741, and 742 — are 
the 'next three sections' mentioned in § 739 as exceptions to the 
general rule that no civil suit shall be brought against an inhabit- 
ant in any other district than his own. 

"But, by the act of March 3, 1875, c. 137, § i, 18 Stat. 470, a 
slight change was made in the previous phraseology to the effect 
that 'no civil suit shall be brought before either of said courts 
against any person by any original process or proceeding in any 
other district than that whereof he is an inhabitant, or in which he 
shall be found at the time of serving such process or commencing 
such proceedings, except as hereinafter provided.' This excep- 
tion is contained in §8 of the same act, which deals with the class 
of cases mentioned in Revised Statutes, § 738, and, provides for 
publication 'in any suit * * * to enforce any legal or equitable 
lien upon or claim to, or to remove any incumbrance or lien or 
cloud upon the title to real or personal property within the dis- 
trict where such suit is brought ;' with a further proviso that 'said 
adjudication shall, as regards such absent defendant or defend- 
ants without appearance, affect only the property which shall have 
been the subject of the suit and under the jurisdiction of the court 
therein, within such district.' As no exception was made in that 
act of the cases provided for by §§ 740, 741, and 742, it is at least 
open to some doubt as to whether suits will lie against non-resi- 
dent defendants under those sections. So, too, in the act of 
xA.ugust 13, 188, § 5, there was an express reservation of any juris- 
diction or right mentioned in § 8 of the act of Congress of which 
this act was an amendment (that is, the act of March 3, 1875), 
which, as above stated, is the section permitting suits to enforce 
any legal or equitable lien upon, or claim to real estate to be 
brought in the district where the property lies, and defendants, 
non-residents of such district, to be brought in by publication or 
■ personal service made in their own districts. It is entirely true 
that § 8 of the act of 1875, authorizing publication, does not enlarge 
the jurisdiction of the Circuit Court. It does not purport to do so. 
Jurisdiction was conferred by the first section of the act of 1888 
of 'all suits of a civil nature' exceeding two thousand dollars in 
amount, 'in which there shall be a controversy between citizens of 
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different states,' and this implies that no defendant shall be a citi- 
zen of the same state with the plaintiff, but otherwise there is no 
limitation upon such jurisdiction. Section 8 of the act of 1875, 
saved by § 5 of the act of 1888, does, however, confer a privilege 
upon the plaintiff of joining in local actions defendants who are 
non-residents of the district in which the action is brought, and 
calling them in by publication, thus creating an exception to the 
clause of § I, that no civil suit shall be brought in any other dis- 
trict than that of which defendant is an inhabitant. Hence it 
appears that the case of Smith v. Lyon, really has no bearing, as 
that case involved only the rights of parties to personal actions 
residing in different districts to sue and be sued, and was entirely 
unaffected by the act of 1888, § 5, which deals with defendants 
only in local actions, and expressly reserves jurisdiction, if the suit 
be one to enforce a lien or claim upon real estate or personal prop- 
erty. The precise question here involved has never been passed 
upon by this court, but in the only cases in the Circuit Courts to 
which our attention has been called, the jurisdiction was upheld. 
American F. L. M. Co. v. Benson, 33 Fed. Rep. 456; Carpenter 
v. Talbot, 33 Fed. Rep. 537 ; Ames v. Holderbaum, 42 Fed. Rep. 
341 ; McBee v. Marietta &c. Railway, 48 Fed. Rep. 243 ; Wheel- 
wright V. St. Louis, New Orfeans, &c. Transportation Co., 50 
Fed. Rep. 709. 

"In line with these cases, and almost directly in point here, 
is the decision of this court in Goodman v. Niblack, 102 U. S. 
556, in which it was held that where a bill was filed to enforce a 
claim or lien upon a specific fund within reach of the court, and 
such of the defendants as were neither inhabitants of, nor found 
within the district did not voluntarily appear, the Circuit Court 
had the power to adjudicate upon their right to, or interest in, 
the fund, if they be notified of the pendency of the suit by ser- 
vice or publication in the mode prescribed by Rev. Stat. § 738. 
This is a distinct adjudication that defendants who were neither 
inhabitants of, nor found within the district, may be cited by pub- 
lication to appear, and if this be so, it is difficult to see how the 
omission of the words 'found within the district' in the act of 
1888 makes any difference whatever with regard to the right to 
call absent defendants in by publication. The act of 1875 gave 
the right to sue defendants wherever they were found. The act 
of 1888 requires that they shall be inhabitants of the district. 
But, in both cases, an exception is created in local actions where- 
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in any defendant interested in the res may be cited to appear and 
answer, provided he be not a citizen of the same State with the 
plaintiff. So, too, in Mellen v. Mohne Maleable Iron Works, 131 
U. S. 352, a suit instituted by a creditor to set aside a convey- 
ance of the real estate and a mortgage upon the personal property 
of his debtor made to secure certain preferred creditors, was held 
to be a suit brought to remove an incumbrance or lien or cloud 
upon the property within the meaning of § 8 of the act of 1875, 
and that the Circuit Court was authorized to summon an absent 
defendant, and to exercise jurisdiction over his rights in the 
property in suit within the jurisdiction of the court. 

"Indeed, any other construction of this act would practically 
nullify § 8 of the act of 1875, permitting the publication of absent 
defendants, since the entire object of the section is to call in 
defendants who canpot be served within the district, by reason 
of their absence or non-residence. 

"It follows, then, that if this be a suit covered by § 8 of the 
act of 1875, the Circuit Court of the district wherein the land in 
dispute lies may properly assume jurisdiction. We think it is 
such a suit. The bill in question is one for the partition of land, 
wherein plaintiff avers that he is seized as tenant in common of 
an estate in fee simple, and is ii> actual possession of the land 
described, and after setting forth the interest of the other tenants 
in common, and alleging that no remedy at law exists to enable 
him to obtain his share of said lands in kind, or of the proceeds 
if sold, and that he is wholly without remedy except in chancery, 
prays for the partition of the land, and the segregation of his own 
share from that of the others, and incidentally that certain deeds 
may be construed and, if invalid, may be cancelled, and that he 
may recover his advances for taxes and expenses. This is clearly a 
bill to enforce a claim and settle the title to real estate. 

"(2) Further objection was made to the jurisdiction of the 
court upon the ground that it appeared from the face of the bill 
that the title of some of the parties to the land was in dispute; 
that such titles must be settled before partition could be made; 
that the interests of several of the defendants were adverse to 
each other; and that as some of the defendants were citizens of 
the same State, it would raise controversies beyond the jurisdic- 
tion of the Circuit Court to decide. These objections, however, 
are not within the question certified to us for decision, which is 
that it had been 'adjudged and decreed that this court has not 
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jurisdictioTi over all of the defendants to this action because they 
are not all citizens and residents of the district in which the land 
sought to be partitioned lies, and are not all found in said district 
at the time of service of the process, although they are all resi- 
dents and citizens of other States than that in which complain- 
ants had residence and citizenship.' The objections go not to the 
jurisdiction of the Federal court as such, but to the maintenance 
of such a bill in any court of equity in the State of Florida. 
They are questions proper to be considered on demurrer to the 
bill, and as bearing upon such questions, the local practice of the 
State in that regard may become an important consideration. 
This court has held in a multitude of cases that where the laws 
of a particular State gave a remedy in equity, as, for instance, a 
bill by a party in or out of possession, to quiet title to lands, such 
remedy would be enforced in the Federal courts, if it did not 
infringe upon the constitutional rights of the parties to a trial by 
jury. Clark v. Smith, 13 Pet. 195; Holland v. Challen, no U. S. 
15; Reynolds v. Crawfordsville Bank, 112 U. S. 405; Chapman 
v. Brewer, 114 U. S. 158, 171; Cummings v. National Bank, loi 
U. S. 153, 157; United States v. Landram, 118 U. S. 81; More 
V. Steinbach, 127 U. S. 70. 

"This suggestion is the more important in view of a statute 
■of Florida which authorizes a court of equity in partition cases 
'to ascertain and adjudicate the rights and interests of the parties,* 
which has apparently been held tO' aythorize the court, in its dis- 
cretion, to settle the question of title as incidental to the main 
■controversy, or retain the bill and refer it to a court of law. Street 
v. Benner, 20 Florida, 700; Keil v. West, 21 Florida, 508. 

"These questions, however, are not presented by the record 
in this case and are mentioned only as giving color to plaintiff's 
claim that the existence of controversies between different 
defendants is not fatal to the jurisdiction of the Federal court 
upon the allegations of this bill. 

"(3) The objection that Eliza B. Anderson was alleged in 
the bill to be a resident and citizen of the District of Columbia 
was met by an amended allegation that Anderson was 'a citizen 
■of South Carolina now residing in Washington City, District of 
Columbia' ; and while this allegation was traversed, it must, for 
the purpose of this hearing, be taken as true. 

"As this case was appealed under section 5 of the act of 
March 3, 1891, upon a question of jurisdiction, no other question 
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can be properly considered, and the decree of the court below 
must, therefore, be Reversed, and the case remanded for further 
proceedings in conformity with this opinion." 

As to the district in which suit may be brought, the case of 
Interior Construction Co. v. Gibney, i6o U. S. 217, (1895), 
decided : 

"The record shows that the only matter tried and decided in 
the Circuit Court was a demurrer to the plea to the jurisdiction; 
and the petition, upon which the writ of error was allowed, asked 
only for the review of the judgment that the court had no juris- 
diction of the action. The question of jurisdiction alone is thus 
sufficiently certified to this court, as required by the act of March 
3, 1891, c. 517, § 5, 26 Stat. 828; In re Lehigh Co., 156 U. S. 322;. 
Shields v. Coleman, 157 U. S. 168. 

"The act of March 3, 1887, c. 373, as corrected by the act of 
August 13, 1888, c. 866, confers upon the Circuit Courts of the 
United States original jurisdiction of all civil actions, at com- 
mon law or in equity, between citizens of different States, in 
which the matter in dispute exceeds, exclusive of interest and 
costs, the sum or value of $2,000; and provides that "where the 
jurisdiction is founded only on the fact that the action is between 
citizens of different States, suit shall be brought only in the dis- 
trict of the residence of either t?ie plaintiff or the defendant.' 24 
Stat. 552 ; 25 Stat. 433. 

"The Circuit Courts of the United States are thus vested 
with general jurisdiction of ci^dl actions, involving the requisite 
pecuniary value, between citizens of different States. Diversity 
of citizenship is a condition of jurisdiction, and, when that does 
not appear upon the record, the court, of its own motion, will 
order the action to b'e dismissed. But the provision as to the par- 
ticular district in which the action shall be brought does not touch 
the general jurisdiction of the court over such a cause between 
such parties ; but affects only the proceedings taken to bring the 
defendant within such jurisdiction, and is a matter of personal 
privilege, which the defendant may insist upon, or may waive, at 
his election; and the defendant's right to object that an action, 
within the general jurisdiction of the court, is brought in the 
wrong district, is waived by entering a general appearance, with- 
out taking the objection. Gracie v. Palmer,, 8 Wheat. 699; To- 
land V. Sprague, 12 Pet. 300, 330; Ex parte Schollenberger, 96 U. 
S- 369, 378 ; St. Louis & San Francisco Railway v. McBride, 141 
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U. S. 127; Southern Pacific Co. v. Denton, 146 U. S. 202, 206; 
Texas & Pacific Railway v. Saunders, 151 U. S. 105; Central 
Trust Co. V. McGeorge, 151 U. S. 129; Southern Expi'ess Co. 
V. Todd, 12 U. S. App. 351. 

"In Smith v. Lyon, 133 U. S. 315, this court held that the 
provision of the act of 1888, as to the district in which a suit 
between citizens of dififerent States should be brought, required 
such a suit, in which there was more than one plaintiff or more 
than one defendant, to be brought in the district in which all the 
plaintiffs, or all the defendants, were inhabitants. 

■'\A'hen there are several defendants, some of whom are, and 
some of whom are not, inhabitants of the district in which the 
suit is brought, the question whether those defendants who are 
inhabitants of the district may take the objection, if the non- 
resident defendants have not appeared in the suit, has never been 
decided by this court. Strong reasons might be given for hold- 
ing that, especially where, as in this case, an action is brought 
against the principals and sureties on a bond, and one of the 
principals is a non-resident and does not appear, the defendants 
who do come in may object, at the proper stage of the proceed- 
ings, to being compelled to answer the suit. 

"But in the present case it is unnecessary to decide that 
question, because one of the principals and both sureties, being 
all the defendants who pleaded to the jurisdiction, had entered a 
general apparance long before they took the objection that the 
sureties were citizens of another district. Defendants who have 
appeared generally in the action cannot even object that they 
were themselves inhabitants of another district, and, of course, 
cannot object that others of the defendants were such." 



8. Suits By Assignees. 

The eighth class of cases over which the Circuit Courts have 
jurisdiction is as follows : "Nor shall any Circuit or District 
Court have cognizance of any suit, except upon foreign bills of 
exchange, to recover the contents of any promissory note, or 
other chose in action, in favor of any assignee, or of any subse- 
quent holder, if such instrument be payable to bearer and be not 
made by any corporation, unless such suit might have been pros- 
ecuted in such court to recover the said contents if no assign- 
ment or transfer had been made." 
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This provision includes only choses in action. All other 
rights of suit may be assigned, and the assignee may sue without 
regard to the citizenship of his assignor. The term chose in 
action does not embrace mere naked rights of action founded on 
some wrongful act, some neglect of , duty to which the law 
attaches damages ; but it does include the infinite variety of con- 
tracts, covenants, and promises which confer on one party a right 
to recover a personal chattel or a sum of money from another by 
action."" 

This provision applies to the contents of the chose in action, 
and not to the instrument itself .as where replevin is brought.^"' 

The circumstances, under which suit can be maintained by 
an assignee, is stated in the case of New Orleans v. Quinlan, 175 
U. S. 191, (1899), where it was said: 

"This was an action brought in the Circuit Court of the 
United States for the Eastern District of Louisiana by Mary 
Quinlan, a citizen of the State of New York, against the City 
of New Orleans, to recover on a number oi certificates owned 
by her, made by the city, and payable to bearer. Defendant ex- 
cepted to the jurisdiction because the petition contained no aver- 
ment that the suit could have been maintained 'by the assignors 
of the claims or certificates sued upon.' The Circuit Court over- 
ruled the exception, and the cause subsequently went to judg- 
ment. 

"By the eleventh section of the Judiciary Act of 1789, it was 
expressly provided that the Circuit Courts could not take cog- 
nizance of a suit to recover the contents of any promissory note 
or other chose in action in favor of an assignee, unless a suit 
might have been prosecuted in such court to recover the said con- 
tents, if no assignment had been made, except in cases of foreign 
bills of exchange. The act of March 3, 1875, 18 Stat. 470, c. 137, 
provided : 'Nor shall any Circuit or District Court have cogni- 
zance of any suit founded on contract in favor of an assignee, 
unless a suit might have been prosecuted in such court to recover 
thereon if no assignment had been made, except in cases of prom- 
issory notes negotiable by the law merchant and bills of ex- 
change.' The restriction was thus removed as to 'promissory 

""Holmes v. Goldsmith, 147 U. S. 150, (1893) ; Glass v. Concordia, 
176 U. S. 207, (1900) ; Ambler v. Eppinger, 137 U. S. 480, (1890). 

"'Metcalf V. Watertown, 128 U. S. 586, (1888) ; Bradley v. Rhines, 8 
Wall 393, (1869) ; New Orleans v. Benjamin, 153 U. S. 411, (1894). 
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notes negotiable by the law merchant,' and jurisdiction in such 
suits made to depend on the citizenship of the parties as in other 
cases. Tredway v. Sanger, 107 U. S. 323. 

"By the first section of the act of March 3, 1887, c. 373, 24 
Stat. 552, as corrected by the act of August 13, 1888, c. 866, 25 
Stat. 433, the provision was made to read as follows : 'Nor shall 
any Circuit or District Court have cognizance of any suit, ex- 
cept upon foreign bills of exchange, to recover the contents of any 
promissory note or other chose in action in favor of any assignee, 
or of any subsequent holder, if such instruinent be payable to 
bearer and be not made by any corporation, unless such suit 
rnight have been prosecuted in such court to recover the said con- 
tents if no assignment or transfer had been made.' 

"These certificates were payable to bearer and made by a 
corporation; they were transfer^le by delivery; they were not 
negotiable under the law merchant, but that was immaterial;, 
they were payable to any person holding them in good faith, not 
by virtue of any assignment of the promisee, but by an original 
and direct promise, moving from the maker to the bearer. 
Thompson v. Perrine, 106 U. S. 589. They were, therefore, not 
subject to the restriction, and the Circuit Court had jurisdictioru 
In New Orleans v. Benjamin, 153 U. S. 411, where the question 
was somewhat considered, the instruments sued on were not pay- 
able to bearer. 

In Xewgass v. New Orleans, 33 Fed. Rep. 196, District 
Judge Billings construed the provision thus : 'The Circuit Court 
shall have no jurisdiction over suits for the recovery of the con- 
tents of promissory notes or other choses in action brought in 
favor of assignees or transferees except over, — First, suits upon 
foreign bills of exchange; Second, suits that might have been 
prosecuted in such court to recover the said contents, if no assign- 
ment or transfer had been made; Third, suits upon choses in 
action payable to bearer, and made by a corporation.' This deci- 
sion was rendered several months prior to the passage of the act 
of August 13, 1888, and has been followed by the Circuit Courts 
in many subsequent cases. The same conclusion was reached by 
Mr. Justice Miller in Wilson v. Knox County, 43 Fed. Rep. 481, 
and Newgass v. New Orleans was cited with approval. We 
think the construction obviously correct, and that the case before 
us was properly disposed of. 

"It is true that the act of March 3, 1887, was evidently in- 
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tended to restrict the jurisdiction of the Circuit Courts, but the 
plain meaning of the provision cannot be disregarded because in 
this instance that intention may not liave been carried out." 



9. Suits By or Against National Sanlts. 

Banking associations carrying on business under the statutes 
of the United States may sue or be sued in a Circuit Court of the 
United States, and such associations are citizens of the states in 
which tliey are located. In suits in Circuit Courts, the same rules 
govern as in cases between citizens. Although a national bank 
can sue or be sued in a United States Court, this does not prevent 
such bank from suing or being sued in any court of a state. As 
corporations they can maintain actions or defend in any court, 
unless the United States restricts them by statute. The United 
States, by its proper officer, ca*n prosecute suits against National 
banks, and wind up the same under the statutes providing for 
such emergencies.^"* 

i 

10. Suits For the Protection of Civil Eights. 

The Circuit Courts have jurisdiction of all cases arising 
under the Constitution and laws for the protection of civil rights. 
These rights were conferred principally by the Fourteenth 
Amendment, and were intended to secure to the colored citizens 
their right to vote as well as their personal safety.^^' 

11. Suits Against the United States. 

By a late act of Congress the Circuit Courts were given juris- 
diction of all suits against the United States, to collect claims of 
more than one thousand dollars and not exceeding ten thousand 
dollars, for money only, founded upon the Constitution of the 
United States or any law of Congress, except for pensions, or 
upon any contract, expressed or implied, with the government of 
the United States ; or for damages, liquidated or vmliquidated, in 

'"'Kennedy v. Gibson, 8 Wall. 498, (1869) ; Bank v. Bank, 14 Wall. 
383, (1871); Petri V. Commercial Bank, 142 U. S. 644, (1892); Thomp- 
son V. Pool, 70 Fed. Rep. 725, (1895) ; Wichita Natl. Bnk. v. Smith, 72 
Fed. Rep. 568, (1896). , 

""Gowdy V. Green, 69 Fed. Rep. 865, (1895) ; Holt v. Ind. Manf. Co., 
176 U. S. 68 (1900). 



JURISDICTION CIRCUIT COURT. 241 

cases not sounding in tort in respect of which claims the plaintiff 
would be entitled to redress against the United States, in a 
court of law, equity, or admiralty, if the United States were 
suable, — except war claims, and except other claims, which be- 
fore March 3, 1887, were rejected or reported on adversely by 
any court, department, or commission authorized to hear and 
determine the same.^'" 

The jurisdiction of the Circuit Court, to the extent of the 
statute, is concurrent with that of the Court of Claims. No action 
can be maintained against the United States for tort; the claim 
must be on contract or arising out of contract.^'^ 

The claimant is not entitled to a jury trial, but an appeal or 
writ of error lies to the Court of Appeals, or to the Supreme 
Court, depending upon the questions involved. If the case is 
decided against the government. Congress provides the money to 
pay the claim. ^^^ 

12. Miscellaneous Cases. 

There are other classes of cases over which the Circuit 
Courts have jurisdiction, but it is hardly necessary to discuss 
them here, as they, some of them at least, are broad enough to 
constitute texts in themselves, while others are little known and 
seldom come before the courts. These miscellaneous cases are: 
Proceedings to condemn for national public uses land within 
their respective districts ; suits to recover penalties under the 
act of forbidding the importation of persons under a contract 
to perform labor ; suits to prevent violations of the acts to protect 
trade and commerce against unlawful restraint; to prevent the 
unlawful occupation of public lands ; to execute provisions of the 
treaties with China ; suits under the patent and copyright laws ; 
suits arising under the revenue laws ; suits under the postal laws ; 
suits by the assignees of debentures for draw-back of duties ; pro- 
ceedings to remove any person holding office contrary to the 
Fourteenth Amendment ; over interstate-commerce laws ; suits for 
the enforcement of liens or the removal of incumbrances; and 
suits for seizure under the slave trade laws. All these are read- 
ily found in the Revised Statutes and Supplements to date. 



""United States v. Jones, 131 U. S. i, (18 

"'German Bnk. v. United States, 148 U. S. S73. (1893). 

"=Chase v. United States, 15s U. S. 489, (1894). 
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CHAPTER VIII. 



REMOVAL OF SUITS FROM STATE COURTS. 

By removal of suits from state courts, we mean the taking 
of a case from a state court to the Circuit Court of the United 
States. There are cases of removal from one District Court into 
another District Court, or from a Circuit Court into another Cir- 
cuit Court, or from a District Court into a Circuit Court, because 
of the disqualification of the proper judge to preside; but the 
cases of removal that are to be considered in this chapter are 
cases taken from a State Court to a Circuit Court of the United 
States, and such suit is the exercise of original jurisdiction, and 
not the exercise of appellate jurisdiction. 



Cases That May Be Removed, 

As a rule, removal may be had of all actions at law, civil and 
criminal, and suits in equity, which could have been brought in 
the Circuit Court of the United States in the first instance.^^^ To 
be more definite, the following cases may be removed from a 
state court to a Circuit Court : First. Cases arising under the Con- 
stitution, laws and treaties of the United States where the amount 
exceeds the sum or value of two thousand dollars. Second. Cases 
where the United States are plaintiffs or petitioners, regardless 
of the amount involved. Third. Controversies between citizens 
of different states where the amount exceeds two thousand dol- 
lars. Fourth. Suits between citizens of the same state claimmg 
lands under grants of different states, where the amount involved 
exceeds two thousand dollars. Fifth. Suits between citizens of a 
state and fpreign states, citizens, or subjects, where the amount in- 
volved exceeds the value of two thousand dollars. Sixth. In cases 
of separable controversies. Seventh. In prejudice or local influ- 
ence cases. Eighth. In suits against United States revenue offi- 
cers. Ninth. All cases where citizens of the United States are de- 
nied civil rights. Tenth. Suits by aliens against United States 

'"Tenn. v. Bank, 152 U. S. 454, (1894). 
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officers. These ten classes of cases constitute the principal suits 
that may be removed from state courts to circuit courts. We will 
now- take them up in the order named. But before we take up the 
cases, we may ask the question, what power has a state to regulate 
the removal of causes? The answer is, a state has no power to 
control the removal of suits from state to Federal courts. 

When Congress provides under what circumstances a case 
may be removed from a state court to a Circuit Court of the 
United States, this determines the jurisdiction, and a state can 
not impose restrictions upon the removal of a suit. This question 
was fully discussed and explained in the case of Barron v. Burn- 
side, 121 U. S. i86, (1887), where it was held: 

"The state of Iowa passed a statute for the regulation of for- 
eign corporations doing business in Iowa. The statute manifestly 
applies to the Chicago and Northwestern Railway Company as 
an Illinois corporation. The first section provides, that a foreign 
corporation, desiring to continue the transaction of its business in 
Iowa, is required, on and after September i, 1886, 'to file with 
the secretary of state a certified copy of its articles of incorpora- 
tion, duly attested, accompanied by a resolution of its board of 
directors or stockholders, authorizing the filing thereof, and also 
authorizing service of process to be made upon any of its officers 
or agents in this state engaged in transacting its business, and 
requesting the issuance to such corporation of a permit to tran- 
sact business in this state ; said application to contain a stipulation 
that said permit shall be subject to each of the provisions of this 
act; and thereupon the secretary of state shall issue to such cor- 
poration a permit in sucn form as he may prescribe, for the gen- 
eral transaction of the business of such corporation; and, upon 
the receipt of such permit, such corporation shall be permitted 
and authorized to conduct and carry on its business in this state.' 

The initial step required is a resolution authorizing the filing 
of the copy of the articles of incorporation, and authorizing ser- 
vice of process in the manner specified, and requesting the issue 
of the permit, the application to be accompanied by a stipulation 
that the permit shall be subject to each of the provisions of the 
act. This proceeding is a unit. The filing of the articles of in- 
corporation and the provision in regard to service of process are 
to be authorized by the same resolution which requests the issue 
of the permit, and this request or application is to contain the 
stipulation above mentioned. These various things are not sep- 
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arable. They are all indissolubly bound up with the application 
for a permit, which is to be subject to every provision of the act. 
The permit cannot be issued unless such a stipulation is given, 
and the' corporation is not to be permitted to carry on its business 
in the State unless the permit is issued to it and received by it. 

"Section 3 of the act provides, that, if the permit is issued, 
and the foreign corporation, being thereafter sued in a court of 
Iowa, upon a contract made or executed in Iowa, or to be per- 
formed in Iowa, or for any act or omission, public or private, 
arising, originating or happening in Iowa, shall remove the suit 
from the state court into any Federal court in Iowa, because the 
corporation is a non-resident of Iowa, or a resident of a state 
other than the state of the adverse party, or because of local 
prejudice against the corporation, that fact shall forfeit the permit 
and render it void, such forfeiture to be determined from the 
record of removal, and to date from the filing of the application 
on which the removal is effected. 

"Section 4 imposes a penalty of $100 a day on the corpora- 
tion for carrying on its business in Iowa without having complied 
with the statute, and having a valid permit, and provides that any 
agent, officer or employe who shall knowingly act, or transact 
such business, for the corporation, when it has no valid permit, 
shall be guilty of misdemeanor, and for each offence shall be 
fined not to exceed $100, or be imprisoned in the county jail not 
to exceed thirty days, and pay all costs of prosecution. 

It is apparent that the entire purpose of this statute is to 
deprive the foreign corporation, in suits such as those mentioned 
in § 3, of the right conferred upon it by the Constitution and 
laws of the United States, to remove a suit from the state court 
into the Federal court, either on the ground of diversity of citi- 
zenship or of local prejudice. The statute is not separable into 
parts. An affirmative provision requiring the filing by a foreign 
corporation, with the secretary of state, of a copy of its articles 
of corporation, and of an authority for the service of process upon 
a designated officer or agent in the state, might not be an unrea- 
sonable or objectionable requirement, if standing alone; but the 
manner in which, in this statute, the provisions on those subjects 
are coupled with the application for the permit, and with the 
stipulation referred to, shows that the real and only object of the 
statute, and its substantial provision, is the requirement of the 
stipulation not to remove the suit into the Federal court. 
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"In view of these considerations, the case falls directly with- 
in the decision of this court in Home Insurance Co. v. Morse, 
20 Wall. 445. In that case, which was twice argued here, a stat- 
ute of Wisconsin provided that it should not be lawful for any for- 
eign fire insurance company to transact any business in Wiscon- 
sin unless it should first appoint an attorney in that state, on 
whom process could be served, by filing a written instrument to 
that effect, containing an agreement that the company would not 
remove a suit for trial into the Federal court. The Home Insur- 
ance Company, a New /ork corporation, filed the appointment of 
an agent containing the following, clause : 'And said company 
agrees that suits commenced in the state courts of Wisconsin 
shall not be removed by the acts of said company into the United 
States Circuit or Federal courts.' A loss having occurred on a 
policy issued by the company, it was sued in a court of the state. 
It filed its petition in proper form for the removal of the suit 
into the Federal court. The state court refused to allow the re- 
moval, and, after a trial, gave a judgment for the plaintiff, which 
was affirmed by the Supreme Court of Wisconsin. The company 
brought the case into this court, which held these propositions: 
First. The agreement made by the company was not one which 
would bind it, without reference to the statute ; Second. The 
agreement required no validity from the statute. The general 
proposition was maintamed, that agreements in advance to oust 
the courts of jurisdiction conferred by law, are illegal and void, 
and that, while the right to remove a suit might be waived, or its 
exercise omitted, in each recurring case, a party could not bind 
himself in advance, by an agreement which might be specifically 
enforced, thus to forfeit his rights at all times and on all occa- 
sions, whenever the case might be presented. 

"In regard to the second question, the proposition laid down 
was, that the jurisdiction of the Federal courts, under Art. 3, 
§ 2, of the Constitution, depends upon and is regulated by the 
laws of the United States; that state legislation cannot confer 
jurisdiction upon the Federal courts, nor limit or restrict the 
authority given to them by Congress in pursuance of the Consti- 
tion ; and that a corporation is a citizen of the state by which it 
is created, and in which its principal place of business is situated,, 
so far as its rights to sue and be sued in the Federal courts is con- 
cerned, and within the clause of the Constitution extending the 
jurisdiction of the Federal courts to controversies between citi- 
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zens of different states. The conclusions of the court were 
summed up thus: ist. The Constitution of the United States 
secures to citizens of another state than that in wtiich suit is 
brought an absolute right to remove their cases into the Federal 
court, upon compliance with the terms of the removal statutes; 
2d, The statute of Wisconsin is an obstruction to this right, is 
repugnant to the Constitution of the United States and the laws 
made in pursuance thereof, and is illegal and void ; 3d, The agree- 
ment of the insurance company derives no support from an un- 
constitutional statute, and is void, as it would be had no such 
statute been passed. For these reasons the judgment of the Su- 
preme Court of Wisconsin was reversed, and it was directed that 
the prayer of the petition for removal should be granted. 

"The case of Doyle v. Continental Insurance Co., 94 U. S. 
535, is relied on by the defendant in error. In that case, this 
court said, that it had carefully reviewed its decision in Insur- 
ance Co. V. Morse, and was satisfied with it. In referring to the 
second conclusion in Insurance Co. v. Morse, above recited, 
namely, that the statute of Wisconsin was repugnant to the Con- 
stitution of the United States, and was illegal and void, the court 
said, in Doyle v. Continental Insurajice Co., that it referred to 
that portion of the statute, which required a stipulation not to 
transfer causes to the courts of the United States. In that case, 
which arose under the same statute of Wisconsin, the foreign 
insurance company had complied with the statute, and had filed an 
agreeement not to remove suits into the Federal courts, and had 
received a license to do business in the state. Afterwards, it re- 
moved into the Federal court a suit brought against it in a state 
court of Wisconsin. The state authorities threatening to revoke 
the license, the company filed a bill in the Circuit Court of the 
United States, praying for an injunction to restrain the revoking 
of the license. A temporary injunction was granted. The de- 
fendant demurred to the bill, the demurrer was overruled, a de- 
cree was entered making the injunction perpetual, and the defend- 
ant appealed to this court. This court reversed the decree and 
dismissed the bill. The point of the decision seems to have been, 
that, as the state had granted the license, its officers would not 
be restrained by injunction, by a court of the United States, from 
withdrawing it. All that there is in the case beyond this, and all 
that is said in the opinion which appears to be in conflict with 
the adjudication in Insurance Co. v. Morse, must be regarded 
as not in judgment. 
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In both the cases referred to, the foreign corporation had 
made the agreement not to remove into the Federal court suits 
to be brought against it in the state court. In the present case, 
no such agreement has been made, but the locomotive engineer 
is arrested for acting as such in the employment of the corpora- 
tion, because it has refused to stipulate that it will not remove 
into the Federal court suits brought against it in the state court, 
as a condition of obtaining a permit, and consequently has not 
obtained such permit. Its right, equally with any individual citi- 
zen, to remove into the Federal court, under the laws of the 
United States, such suits as are mentioned in the third section 
of the Iowa statute, is too firmly established by the decisions of 
this court to be questioned at this day; and the State of Iowa 
might as well pass a statute to deprive an individual citizen ot 
another state of his right to remove such suits. 

"As the Iowa statute makes the right to a permit dependent 
upon the surrender by the foreign corporation of a privilege 
secured to it by the Constitution and laws of the United States, 
the statute requiring the permit must be held to be void. 

The question as to the right of a state to impose upon a cor- 
poration engaged in interstate commerce the duty of obtaining a 
permit from the state, as a condition of its right to carry on such 
commerce, is a question which it is not necessary to decide in this 
case. In all the cases in which this court has considered the sub- 
ject of the granting by a state to a foreign corporation of its con- 
sent to the transaction of business in the state, it has uniformly 
asserted thai no conditions can be imposed by the state which 
are repugnant to the Constitution and laws of the United States. 
La Fayette Ins. Co. v. French, i8 How. 404, 407 ; Ducat v. Chi- 
cago, 10 Wall. 410, 415; Ins. Co. v. Morse, 20 Wall. 445, 456; 
St. Clair v. Cox, 106 U. S. 350, 356; Phila. Fire Assn. v. New 
York, 119 U. S. no, 120." 



1. Cases Arising Under the Constitution, Laws or 
Treaties. 

A suit arising under the Constitution, laws or treaties of the 
United States can be removed from a state court to a Circuit 
Court of the United States providing the amount involved ex- 
ceeds the sum or value of two thousand dollars. The two essen- 
tials : Federal question and amount involved, appearing affirm- 
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atively in the petition for removal, will be sufficient to take the 
case from the state court to the Federal court. The defendant or 
defendants are the only ones that can remove in this class of 
cases. 

As to when the case arises under the Constitution, laws or 
treaties of the United States, and who may remove, and the cir- 
cumstances under which a removal will be allowed, is fully stated 
in the case of Chicago R. I. Ry. Co. v. Martin, 178 U. S. 245, 
(1900). 

"This was an action brought by Lissa Martin as adminis- 
tratrix of William Martin, deceased, against the Chicago, Rock 
Island and Pacific Railroad Company, and Clark and others, re- 
ceivers of the Union Pacific Railway Company, in the District 
Court of Clay County, Kansas, to recover damages for the death 
of the decedent. Plaintiff's petition was filed January 26, 1894, 
and on February 14, 1894, the Chicago, Rock Island and Pacific 
Railroad Company filed its separate answer thereto. February 
20, 1894, defendants Clark and others, as receivers, presented 
their petition and bond, praying for the removal of the cause to 
the United States Circuit Court for the District of Kansas, on 
the ground that the case arose under the Constitution and laws 
of the United States, which application was overruled by the 
District Court, and the receivers duly excepted. The cause was 
tried, the jury returned a verdict in favor of plaintiff and against 
all the defendants, and judgment was entered thereon. The 
cause was taken on error to the Supreme Court of Kansas by 
the defendants, and the judgment was by that court affirmed. 59 
Kansas, 437. 

The refusal of the state court to remove the cause to the Cir- 
cuit Court of the United States on the application' of the receivers 
was relied on as error throughout the proceedings, and the Su- 
preme Court of Kansas held, among other things, that the appli- 
cation for removal was properly denied because all the defend- 
ants were charged with jointly causing the death of plaintiff's 
intestate, and all did not join in the petition for removal. 

"Assuming that as to the receivers the case may be said to 
have arisen under the Constitution and laws of the United States, 
the question is whether it was necessary for the Chicago, Rock 
Island and Pacific Railroad Company, defendant, to join in the 
application of its co-defendants, the receivers of the Union Paci- 
fic Railway Company, to effect a removal to the Circuit Court. 
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The Rock Island Company was not a corporation of Kansas, 
and all the receivers of the Union Pacific Railway Company were 
citizens of some other state than the State of Kansas. But the 
receivers applied for removal, after the Rock Island Company 
had answered, on the ground that the suit was, as to them, 'one 
arising under the laws of the United States,' in that they were 
appointed receivers by the Circuit Court of the United States 
for the Districts of Nebraska and Kansas, to take charge of and 
to operate, a corporation created by the consolidation, under the 
acts of Congress, of a Corporation of the United States, a cor- 
poration of Kansas and a corporation of Colorado. 

"The act of March 3, 1887, as corrected by the act of August 
13, 1888, 25 Stat. 433, c. 866, § 2, provides: 

" 'That any suit of a civil nature, at law or in equity, arising 
under the Constitution or laws of the United States, or treaties 
made, or which shall be made, under their authority, of which 
the Circuit Courts of the United States are given origmal juris- 
diction by the preceding section, which may now be pending, or 
which may hereafter be brought, in any state court, may be re- 
moved by defendant or defendants therein to the Circuit Court of 
the United States, for the proper district. Any other suit of a civil 
nature at law or in equity, of which the Circuit Courts of the 
United States are given jurisdiction by the preceding section, 
and which are now pending, or which may hereafter be brought, 
in any state court, may be removed into the Circuit Court of the 
United States for the proper district by the defendant or defend- 
ants therein, being non-residents of that State. And when in any 
suit mentioned in this section there shall be a controversy which is 
wholly between citizens of different States, and which can be fully 
determined as between them, then either one or more of the de- 
fendants actually interested in such controversy may remove said 
suit into the Circuit Court of the United States for the proper dis- 
trict. And where a suit is now pending, or may be hereafter 
brought, in any state court, in which there is a controversy be- 
tween a citizen of the State in which the suit is brought and a 
citizen of another State, any defendant, being such citizen of an- 
other State, may remove such suit into the Circuit Court of the 
United States for the proper district, at any time before the trial 
thereof, when it shall be made to appear to said Circuit Court that 
from prejudice or local influence he will not be able to obtain 
justice in such state court ' 
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"It thus appears on the face of the statute that if a suit 
arises under the Constitution or laws of the United States, or if it 
is a suit between citizens of different states, the defendant, if 
^nere be but one, may remove, or the defendants, if there, be more 
than one; but where the suit is between citizens of different 
States and there is a separable controversy, then either one or 
more of the defendants may remove. 

"Under the first clause of section 2 of the act of 1875, 18 
Stat. 470, c. 137, which applied to 'either party,' but in its re- 
enactment in the second clause of section 2 of the act of 1887, 
above quoted, is confined to the defendant or defendants, it was 
well settled that a removal could not be effected unless all the 
parties on the same side of the controversy united in the peti- 
tion; and so as to the second clause of the second section of the 
act of 1875, which corresponds with the third clause of the sec- 
ond section of the act of 1887, it was held that that clause only 
applied where there were two or more controversies in the same 
suit, one of which was wholly between citizens of different 
states. Hanrick v. Hanrick, 153 U. S. 192, and cases cited, Tor- 
rence v. Shedd, 144 U. S 527, and cases cited. In the latter case 
Mr. Justice Gray said : 'As this court has repeatedly affirmed, not 
only in cases of joint contracts, but in actions for torts, which 
might have been brought against all or against any one of the de- 
fendants, separate answers by the several defendants sued on joint 
causes of action may present different questions for determina- 
tion, but they do not necessarily divide the suit into separate con- 
troversies A defendant has no right to say that an action shall 
be several which a plainriff elects to make joint. A separate de- 
fence may defeat a joint recovery, but it cannot deprive a plain- 
tiff of his right to prosecute his own suit to final determination in 
his own way. The cause of action is the subject-matter of the 
controversy, and that is for all the purposes of the suit, whatever 
the plaintiff declares it to be in his pleadings.' " And see Whit- 
comb V. Smithson, 175 U. S. 635. 

"There was no separable controversy here. The case pre- 
sented a joint cause of action against all the defendants, and, in- 
deed, the removal was applied for on the ground that the suit 
arose under the Constitution and laws of the United States. It, 
therefore, came within the first clause of the section quoted, find 
if the same rule governs proceedings under that clause that ob- 
tains in respect of the second clause, the judgment of the Su- 



REMOVAL OF SUITS FROM STATE COURTS. 251 

preme Court of Kansas must be affirmed. And in view of the 
language of the statute we think the proper conclusion is that all 
the defendants must join in the application under either clause. 

We do not regard Sonnenthiel v. Moerlein Brewing Com- 
pany, 172 U. S. 401, as in point. There an action had been 
brought in the Circuit Court of the United States for the Eastern 
District of Texas by a citizen of Texas, against an Ohio corpora- 
tion and a United Sta^es Marshal, the jurisdiction depending 
as to one defendant on diverse citizenship, and as to the other on 
the case arising under the Constitution and laws of the United 
States, and the question v/as whether the judgment of the Circuit 
Court of Appeals was made final by the act of March 3, 1891, 
which we held it was not, as the jurisdiction was not dependent 
entirely upon the opposite parties to the suit being citizens of dif- 
ferent states. 

"Mitchell v. Smale, 140 U. S. 406 is, however, justly pressed 
on our attention as of weight in the disposition of the particular 
•question raised in this case. 

"The case was this : Mitchell was a citizen of Illinois, and 
commenced an action of ejectment in the Circuit Court of Cook 
County, in that state, against three defendants, Jabez G. Smale, 
and John J. and Frank I. Bennett. The Bennetts, who were at- 
torneys, appeared specially for Conrad N. Jordan, and moved that 
he be substituted as sole defendant. The motion was made upon 
an affidavit of Jordan that the Bennetts had no interest, having 
conveyed the property to him before the suit was commenced, and 
that Smale was a mere tenant under him, Jordan, and had no 
■other interest. The court denied the motion, and thereupon Jor- 
dan was admitted to defend the cause as landlord and codefend- 
ant. Afterwards, and in due time, Jordan filed a petition, under 
the act of 1875, for the removal of the cause into the Circuit Court 
of the United States, alleging as a ground of removal that the 
plaintiff was a citizen of Illinois, and that he, Jordan, was a citi- 
zen of New York, and was the owner of the property, and that 
the sole controversy in the case was between him, Jordan, and the 
plaintif?, stating the facts previously affirmed in his affidavit as to 
the want of interest in the Bennetts, and the tenancy of Smale. 
Subsequently Jordan obtained leave to amend his petition, and 
amended it so as to set up that as between him and the plaintiff the 
controversy involved the authority of the Land Department of 
the United States to grant certain patents, under which he claimed 
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the right to hold the land in dispute, after and in view of the pat- 
ent under which the plaintiflE claimed the same land. As Smale 
was merely a tenant, the court held that there was no good reason 
why the contest respecting the title might not have been carried 
on between Jordan and the plaintiff alone so far as Smale was 
concerned; but as to the Bennetts the court thought there was 
greater difficulty in sustaining a removal, because they were made 
defendants apparently in good faith, and were not acknowledged 
to be tenants of Jordan, and plaintiff might well insist on prose- 
cuting his action against them, as well as against Jordan, in order 
that, if he should be successful, there might be no failure of a 
complete recovery of the land claimed by him, but inasmuch as 
Jordan exhibited a claim under the authority of the United States, 
which was contested by Mitchell on the ground of want of that 
authority, while it was true that laws of the State of Illinois might 
be invoked by the parties, still it was no less true that the authority 
of the United States to make the grant relied on would be neces- 
sarily called in question. In view of that defence the jurisdiction 
was sustained apparently on the ground that there was a sepa- 
rable controversy, and the particular terms of the different clauses 
of the statute were really not discussed. 

"The case was a peculiar one, and we must decline to allow 
it to control the determination of that before us. 

"In Gold Washing and Water Company v. Keyes, 96 U. S. 
199, 203, Mr. Justice Waite said : 'A cause cannot be removed 
from a state court simply because, in the progress of the litigation,, 
it may become necessary to give a construction to the Constitu- 
tion or laws of the United States. The decision of the case must 
depend upon that construction. The suit must, in part at least, 
arise out of a controversy between the parties in regard to the 
operation and effect of the Constitution or laws upon the facts 
involved. . . . Before, therefore, a Circuit Court can be re- 
quired to retain a cause under this jurisdiction, it must in some 
form appear upon the record, by a statement of facts, "in legal 
and logical form," such as is required in good pleading, that the 
suit is one which "really and substantially involves a dispute or 
controversy" as to a right which depends upon the construction 
or effect of the Constitution, or some law or treaty of the United 
States.' Blackburn v. Portland Gold Hining Company, 175 U. 
S. 571. 

In Mitchell v. Smale, the claim of Jordan was treated by the 
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•court as coming within that ruHng, but the case before us does 
not. This was an ordinary action under a state statute for 
wrongfully causing the death of plaintiff's intestate. No Federal 
question was in fact presented by the pleadings nor litigated at 
the trial. The liability depended on principles of general law ap- 
plicable to the facts, and not in any way upon the terms of the 
order appointing the receivers. Whatever the rights of the receiv- 
ers to remove the cause if they had been sued alone, the contro- 
versy was not a separable controversy within the intent and 
meaning of the act. This being so, the case came solely within 
the first clause of the section, and we are of opinion that it was 
not intended by Congress that, under such circumstances, there 
should be any difference between the rule applied under the firsi 
and second clauses of Section 2 of the act of 1887-8. Judgment 
affirmed." 



2, Where United States Are Plaintiffs or Petitioners. 

In the class of cases, where the United States are plaintiffs 
or petitioners, the defendant, if a non-resident of the state where 
the suit is brought, may remove without regard to the amount in- 
volved. This class is not difficult, consequently no more will be 
said in explanation of it. 

3. Controversies Between Citizens of Different States. 

Where the suit is between citizens of different states, and the 
amount exceeds two thousand dollars, the defendant if a non-resi- 
dent of the state, may remove the cause to the Circuit Court of 
the United States. Two essentials are necessary here: i. Diverse 
citizenship. 2. Amount involved. Controversies between a citi- 
zen of the District of Columbia, or a citizen of a territory and a 
citizen of a state cannot be removed unless the controversy arises 
under the Constitution, laws or treaties of the United States. 
The diverse citizenship must exist at the time the suit was begun 
in the State Court, and at the time the petition for removal was 
filed. Also, the record must show that the statutory amount is 
involved. If any of these requisites are absent the case will be re- 
manded. 

A corporation, created by the laws of one state, may carry on 
business in another, either by virtue of being created a corpora- 
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tion by the laws of the latter state also, or by virtue of a license, 
permission or authority, granted by the laws of the latter state, to 
act in that state under its charter from the former state. In the 
first alternative, it cannot remove into the Circuit Court of the 
United States a suit brought against it in a court of the latter 
state by a citizen of that state, because it is a citizen of the same 
state with him. In the second alternative it can remove such 
a suit, because it is a citizen of a different state from the plain- 
tiff.^'* A state is not a citizen. And under the Judiciary Acts of 
the United States, it is well settled that a suit between a state and 
a citizen or a corporation of another state is not between citizens 
of different states; and that the Circuit Court has no jurisdiction 
of it, unless it arises under the Constitution, laws or treaties of the 
United States."^' 

The case of Powers v. Chesapeake Ry. Co., 169 U. S. 92, 
(1898), reviews the questions of removal, separable controversy, 
right to go to the Supreme Court, amendments of petition for jfe- 
moval, and also, the question of losing rights by making a de- 
fence in the State Court when the case is properly removed. The 
court in this case decided as follows : 

"In the Circuit Court of the United States, the plaintiff con- 
tended that the court had no jurisdiction to entertain the case and 
render the final judgment complained of, because the case had not 
been duly removed into the court from the State Court in which 
it had been commenced. 

"The question thus presented was not, as in Smith v. Mc- 
Kay, 161 U. S. 355, whether a suit, of which the Circuit Court of 
the United States was admitted to have jurisdiction, was cogniz- 
able on the common law or on the equity side of the court; but 
the question was whether the Circuit Court of the United States 
had any jurisdiction whatever of the case. The jurisdiction of 
the Circuit Court of the United States was thus in issue, and 
the question of its jurisdiction having been duly certified, the case 
was rightly brought from the Circuit Court of the United States 
directly to this court, under the act of March 3, 1891, c. 517, § 
5, upon the question of jurisdiction only. 26 Stat. 827. 

"The action was brought against a railroad company and 
several of its servants ro recover for an injury alleged to have 

"'Martin v. Baltimore Ry. Co., 151 U. S. 673, (1894). 
""Postal Tel. Co. v. Ala.,' 15S U. S. 482, (1894). 
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been caused to the plainiiff by the negUgence of all the defend- 
ants. It is well settled that an action of tort, which might have 
been brought against many persons or against any one or more 
of them, and which is brought in a State Court against all jointly, 
contains no separate controversy which will authorize its removal 
by some of the defendants into the Circuit Court of the United 
States, even if they file separate answers and set up different de- 
fences from the other defendants, and allege that they are not 
jointly liable with them, and that their own controversy with the 
plaintiff is a separate one; for, as this court has often said: 'A 
defendant has no right to say that an action shall be several 
which the plaintiff seeks to make joint. A separate defence may 
defeat a joint recovery, but it cannot deprive a plaintiff of his 
right to prosecute his suit to final decision in his own way. The 
cause of action is the subject matter of the controversy, and that 
is, for all purposes of the suit, whatever the plaintiff declares it 
to be in his pleadings.' Pirie v. Tvedt, 115 U. S. 41, 43; Sloane 
V. Anderson. 117 U. S. 275; Little v. Giles, 118 U. S. 596, 600, 
601 ; Louisville and Nashville Railroad v. Wangelin, 132 U. S. 
599; Torrence v. Shedd, 144 U. S. 527, 530; Connell v. Smiley, 
156 U. S. 335, 340. Applying this rule, the Circuit Court of the 
United States, when this case was first removed into that court, 
ordered it to be remanded. 65 Fed. Rep. 129, 130. 

"It is true that the same court, in similar cases between other 
parties, has since decided otherwise; and, upon a review of con- 
flicting authorities, and referring to the distinction taken under 
the old system of special pleading between trespass and trespass 
on the case, has held that a master and servant cannot be joined 
in an action for a tort, and therefore the controversy between 
each of them and the .plaintiff is a separate controversy. Warax 
v. Cincinnati, &c. Railway- 72 Fed. Rep. 637 ; Hukil v. Mansfield 
and Big Sandy Railroad, 72 Fed. Rep. 745. 

"But it is unnecessary now to consider which of the views of 
the Circuit Court upon this question is the correct one, because 
that court, by its order remanding this case, distinctly and finally 
adjudged, as betwen these parties and for the purposes of this 
case, that, at the time of the filing of the first petition for re- 
moval, the case was not removable, because, as it then stood, some 
of the defendants were citizens of the same state with the plain- 
tiff, and there was no separate controversy between the plaintiff 
and the railway company, a citizen of a different state from him- 
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self. That order is not reviewable by this court. Gurnee v. Pat- 
rick County, 137 U. S. 141 ; In re Pennsylvania Co., 137 U. S. 
451 ; Birdseye v. Schaeffer, 140 U. S. 117; Missouri Pacific Rail- 
way V. Fitzgerald, 160 U. S. 556. 

"After the case had been so remanded, and when it was 
called for trial in the State Court, the plaintiff discontinued his 
action against all the individual defendants, leaving it an action 
between citizens of different states ; and the case then for ihe 
first time became one in its nature removable, and the single re- 
maining defendant thereupon immediately filed a second petition 
for removal, which was denied by the State Court, but was 
granted an amendment thereof allowed by the Circuit Court of 
the United States. 65 Fed. Rep. 129. 

"The existence of diverse citizenship, or other equivalent 
condition of jurisdiction, is fundamental; the want of it will be 
taken notice of by the court of its own motion and cannot be 
waived by either party. .Manchester &c. Railway v. Swan, iii 
U. S. 379. But the time of filing a petition for removal is not es- 
sential to the jurisdiction ; the provision on that subject is, in the 
words of Mr. Justice Bradley, 'but modal and formal,' and a fail- 
ure to comply with it may be the subject of waiver or estoppel. 
Ayers v. Watson, 113 U. S. 594, 597-599; Northern Pacific Rail- 
road V. Austin, 135 U. S. 315, 318; Martin v. Baltimore and Ohio 
Railroad, 151 U. S. 673, 688, 691; Connell v. Smiley, 156 U. S. 

335- 

"Undoubtedly, when the case, as stated by the plaintiff's dec- 
laration, is a removable one, the defendant should file his petition 
for removal at or before the time when he is required by the law 
or practice of the state to make any defense whatever in its 
courts. Edrington v. Jeflferson, iii U. S. 770; Baltimore and 
Ohio Railroad v. Burns, 124 U. S. 165 ; Kansas City, &c. Rail- 
road V. Daughtry, 138 U. S. 298; Martin v. Baltimore and Ohio 
Railroad, 151 U. S. 673, 686, 687. 

"But it by no means follows, when the case does not become 
in its nature a removable one until after the time mentioned in 
the act has expired, that it cannot be removed at all. 

"In Northern Pacific Railroad v. Austin, 135 U. S. 315, 
where a plaintiff suing in an inferior court of a state had laid his 
damages at less than the sum necessary to authorize a removal 
into the Circuit Court of the United States and was permitted at 
the trial to increase the ad damnuiu above that sum, and judg- 
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ment of the District Court was affirmed by the highest court of 
the State, a writ of error to that court was dismissed by this court, 
solely because no application for removal had been made after 
the allowance of the amendment ; and the Chief Justice, in deliv- 
ering the opinion, said : 'If the application had been made, the 
question would then have arisen whether it came too late under 
the circumstances. The defendant was not entitled to remove 
the suit, as originally brought, "before or at the term at which 
such case could be first tried, and before the trial thereof." But 
the objection to removal, depending upon the absence of the 
jurisdictional amount, was obviated by the amendment. As the 
time within which a removal must be applied for is not jurisdic- 
tional, but modal and formal, Ayres v. Watson, 113 U. S. 594, 
598, it may, though obligatory to a certain extent, be waived ; and 
as, where a removal is effected, the party who obtains it is es- 
topped upon the question of time, so, if the conduct of the plain- 
tiff in a given case were merely a device to prevent a removal, it 
might be that the objection as to the time could not be raised by 
him.' 135 U. S. 318. 

"The question whether a defendant may file, in the, State 
Court in which the suit is commenced, a petition for removal, 
after the time mentioned in the act of Congress has elapsed, in a 
case which was not removable when the time expired, is now di- 
rectly presented for adjudication; and the answer to this ques- 
tion depends upon the terms and effect of the act in force when 
these proceedings took place. 

"In order to warrant a removal from a court of a state into 
a Circuit Court of the United States, according to the terms of 
that act, the necessary diverse citizenship or other foundation of 
the jurisdiction of the Circuit Court of the United States must 
exist. It is only when that does exist that 'any party entitled to 
remove any suit' 'may make and file a petition in such suit in 
such State Court at the time, or at any time before the defendant 
is required by the laws of the state, or the rule of the State Court 
■in which such suit is brought, to answer or plead to the decla- 
ration or complaint of the plaintiff, for the removal of such suit 
into the Circuit Court to be held in the District where such suit 
is pending,' and to give bond to file a copy of the record in that 
court 'on the first day of its then next session.' Act of March 
5, 1887, c. 373, as corre-^ted by act of August 13, 1888, c. 866; 
25 Stat. 435. 

)7 



258 UNITED STATES COURTS. 

"This provision clearly manifests the intention of Congress 
that the petition for removal should be filed at the earliest pos- 
sible opportunity. But, so long as there does not appear of rec- 
ord to be any removable controversy, no party can be entitled to 
remove it, and the provision of the act of Congress, that 'any 
party entitled to remove any suit,' 'may make and file a petition 
for removal' at or before the time when he is required to make 
answer to the suit, cannot be literally applied. To construe that 
provision as restricting, to the time prescribed for answering the 
declaration, the removal of a case which is not a removable one 
at that time, would not only be inconsistent with the words of 
ihe statute, but it would utterly defeat all right of removal in 
many cases ; as, for instance, whenever citizens of the same state 
as the plaintiff were joined as defendants through an honest mis- 
take ,not discovered by the plaintiff until after the time pre- 
scribed for answering; or whenever a personal injury was sup- 
posed, at the time of bringing an action therefor, to be a com- 
paratively trifling one, which might be fully compensated by a 
sum much less than $2,000, and was afterwards discovered to 
be so much graver, that there could be no doubt of the power 
and the duty of the coui : to allow an amendment increasing the 
dd datnmtm. 

"The reasonable c^ iistrviction of the act of Congress, and 
the only one which will prevent the right of removal, to which 
the statute declares the party to be entitled, from being defeated 
b}' circumstances wholly beyond his control, is to hold that the 
incidental provision as to the time must, when necessary to carry 
out the purpose of the statute, yield to the principal enactment 
as to the right; and to consider the statute as, in intention and 
effect, permitting and requiring the defendant to file a petition for 
removal as soon as the action assumes the shape of a removable 
case in the court in which it was brought. 

"The result is that, when this plaintiff discontinued his ac- 
tion as against the individual defendants, the case for the first 
time became such a one as, by the express terms of the statute, 
the defendant railway company was entitled to remove; and 
therefore its petition for removal, filed immediately upon such 
discontinuance, was filed in due time. 

"A petition for removal, when presented to the State Court, 
becomes part of the record of that court, and must doubtless 
show, taken in connection with the other matters on that record. 
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the jurisdictional facts upon which the right of removal depends; 
because, if those facts are not made to ap'pear upon the record 
of that court, it is not bound or authorized to surrender its juris- 
diction, and if it does, the Circuit Court of the United States can- 
not allow an amendment of the petition, but must remand the 
case. Crehore v. Ohio and Mississippi Railway, 131 U. S. 240; 
Jackson v. Allen, 132 U. S. 27. But if, upon the face of the 
petition and of the whole record of the State Court, sufficient 
grounds for removal are shown, the petition may be amended 
in the Circuit Court of the United States by leave of that court, 
by stating more fully and distinctly the facts which support those 
grounds. Carson v. Dunham, 121 U. S. 421, 427; Martin v. Bal- 
timore and Ohio Railroad, 151 U. S. 673, 690, 691. 

In the case at bar, the second petition for removal, as pre- 
sented to the State Court, alleged that the petitioner was a citi- 
zen of the States of Virginia and West Virginia only, that the 
plaintiff was a citizen of the State of Kentucky, that Evans and 
Hickey had been fraudulently and improperly joined as de- 
fendants for the purpose of defeating the petitioner's right of 
removal, that because of their joinder the case had been re- 
manded to the State Court, and that the action, having been dis- 
continued against ther.i, was now for the first time pending 
against the petitioner alone; and by the transcript, previously 
filed in the State Court, of the record of the proceedings in the 
Circuit Court of the I'nited States upon the first petition for re- 
moval, containing the opinion and order remanding the case, it 
appeared to have been admitted that the individual defendants 
were citizens of Kentucky. 

"It was thus made to appear, upon the record of the State 
Court, that the case could not have been removed before, and that 
it had now become in it? nature removable by reason of the di- 
verse citizenship of the parties. Such being the case, it was 
rightly removed by the second petition for removal into the Cir- 
cuit Court of the United States; and this petition was rightly 
permitted to be amended in that court. 

"The petition, as amended, distinctly alleged that Evans was 
a citizen of Virginia, that Boyer and Hickey were both citizens 
of Kentucky, and that by the discontinuance against them the 
action was for the first time pending against the railway com- 
pany alone; and thus ."^howed a case which the railway company 
was entitled to remove, independently of the allegations that 



260 UNITED STATES COURTS. 

these persons had been fraudulently joined as defendants to de- 
feat the right of removal, and that the plaintiff was therefore 
estopped to deny that the second petition for removal was filed 
in time. 

"We do not find it necessary to pass upon the points of 
fratidulent joinder and of estoppel, made by the railway com- 
pany, and upon which the Circuit Court of the United States 
proceeded in retaining jurisdiction of the case, because, for the 
reasons before stated, we are of the opinion that, upon the true 
construction of the act of Congress, the petition, filed as soon as 
the case became a removable one, and before the railway com- 
pany took any new steps in defense of of the action, was season- 
ably filed ; and that it sufficiently stated grounds for removal, and 
was therefore rightly permitted to be amended. 

"It is hardly necessary to add that the railway company, by 
making defense in the State Court after that court had declined 
to surrender jurisdiction of the case, did not lose or impair its 
right to insist that the case had been lawfully removed into the 
Circuit Court of the United States. The defendant, notwith- 
standing its objection, duly saved upon the record, to the juris- 
diction of the State Court, having been forced to a hearing in 
that court, is entitled to have the error in this respect corrected 
in any court having jurisdiction for the purpose. Removal 
Cases, 100 U. S. 457, 475 ; Edrington v. Jefferson, iii U. S. 770, 
774." 

4. Suits Under Land Claims. 

Suits between citizens of the same state claiming lands under 
grants of different states, may be removed by either plaintiff or 
defendant. In this class of cases, the United States Statute (25 
Stat. 435), provides that any one or more of the plaintiffs or de- 
fendants, may advise the State Court that he or they claim title 
to the land under a grant from a state, and thereupon, he or they 
may move that the adverse party inform the court whether such 
adverse party claims title to the land under a grant from some 
other state. If the adverse party claims title from some other 
state, then the party or parties moving for such information, 
may on petition and bond remove the case to the Circuit Court 
■of the United States next to be holden in such District. Accord- 
ing to the statute two thousand "dollars must be involved in this 
■class of cases. 
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5. Suits Between Citizens and Aliens. 

Where the suit is between citizens of a state and foreign 
states, citizens, or subjects, and more than two thousand dol- 
lars are involved, the defendant, if a non-resident, may remove. 
To remove under this provision, you must show that one party 
is an alien of some foreign state, and that the other party is a 
citizen of some state; but it is no objection to the jurisdiction in 
such a case that the alien resides in the same state with the citi- 
zen. A corporation may be an alien, and is governed by the same 
rules that govern cases between natural persons. This question 
was fully considered in the last chapter, so it is not necessary to 
repeat here. 

6. Separable Controversies. 

The United States Statute provides that when in any suit of 
a civil nature brought in a State Court, there are two or more 
separable causes of action, and in respect to one of them all the 
necessary parties on one side are citizens of different states from 
those on the other, either one or more of the defendants inter- 
ested in such controver.sy may remove the suit into the Circuit 
Court of the United States for the proper District. 

In all cases of removal the defendants must join if they 
wish to reinove the case; but in case of removal on ground of 
separable controversy, i'le defendants of the separable contro- 
versy join, the balance of the case and parties remain in the 
State Court. In all cases, to entitle a defendant to remove on 
account of a separable controversy, there must exist a separate 
cause of action on which a separate suit could be brought ana 
complete relief afforded distinct from the rest of the case, if 
the cause of action is joint, and there is no separable contro- 
versy in the case, there can be no removal by the defendants un- 
less they all join and all are citizens of different states from the 
plaintiffs. If one of the defendants fails to make application 
for removal in time, the other defendants also, lose their right of 
removal, as one canno!: remove without all the others joining. 
It follows that part of the defendants are subjected to the dis- 
ability of the defendant who failed to apply in time."^ 

""Fletcher v. Hamlet, ii6 U. S. 408, (1886). 
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As to what is a separable controversy, is fully illustrated 
and explained in the case of Hyde v. Ruble, 104 U. S. 407, 
( 1881 ) . It is as follows : 

"This was a suit begun by Ruble and Green, on the 6th of 
March, 1880, in a State Court of Minnesota, upon an alleged 
contract of bailment made by the defendants as partners. The 
amount involved was a -ittle more than $500. The plaintiffs were 
citizens of Minnesota. Only one defendant, Rowell, was a citi- 
zen of that state. The business of the alleged partnership was 
carried on there. He filed a separate answer to the complaint, 
in which he denied the existence of any partnership between him- 
self and the other defendants, and set up a full performance of 
the contract on his part The other defendants joined in a sep- 
arate answer for themselves, in which they denied any partner- 
ship with him, and any contract between themselves and the 
plaintiffs. They also denied generally all the allegations of the 
complaint. 

"On the I2th of April, 1880 , after these answers were 
in, all the defendants, including Rowell, filed in the State Court 
a petition for the removal of the suit to the Circuit Court of the 
United States for the District of Minnesota, on the ground of, 
the citizenship of the parties. At the next term of the Circuit 
Court the cause was remanded to the State Court. This order 
was entered in the Circuit Court July 31, 1880, and a copy 
thereof filed in the State Court on the nth of August. On the 
I2th of January, 1881, at a term of the State Court which began 
on the loth of that month, another petition was filed, by all the 
defendants who were not citizens of Minnesota, for a removal 
of the suit, as to themselves, on the ground that there could be 
a final determination of the controversy, so far as it concerned 
them, without the presence of RoAvell as a party. It is not con- 
tended that this petition was filed in time to effect a removal 
under the second clause of the second section of the act of 
March 3, 1875,- c. 137 (18 Stat., pt. 3, p. 470) ; but the State 
Court, under the second clause of Sect. 639 of the Revised Stat- 
utes, ordered a removal, so far as concerned the petitioning de- 
fendants, leaving the suit to proceed in that court as to Rowell. 
When the case was docketed in the Circuit Court under this 
second removal it was again remanded. To reverse these several 
orders of the Circuit Court this writ of error has been brought 
by the defendants. 
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"This action is clearly one sounding in contract and not in 
tort. According to the allegations of the complaint the plain- 
tiffs stored, at an agreed rate, their wheat with the defendants, 
(vho undertook to buy it and pay for it at the market price when- 
ever the plaintiffs wanted to sell. The action is brought to re- 
cover what is alleged to be due on the price according to the 
terms of this contract. All the allegations of wrongful conver- 
sion are immaterial, and in no way change the character of the 
suit. 

"The suit, then, as it stands on the complaint, is in respect 
to a controversy between the parties as to the liability of the 
defendants on a single contract. One ground of defense is, that 
there was no partnership between the defendants, and that Row- 
ell alone was bound by the contract that was made ; and another 
that the contract, by whomsoever made, had been fully per- 
formed. Clearly, then, under our rulings in Removal Cases (lOO 
U. S. 457), and Blake v. McKim (103 id. 336), the case was 
not removable under the first clause of the second section of the 
act of 1875, because all the parties on one side of the controversy 
were not citizens of different states from those on the other. 

"Neither do we think it was removable under the second 
clause of the same section, on the ground that there was in the 
suit a separate controversy wholly between citizens of different 
states. To entitle a party to a reinoval under this clause there 
must exist in the suit a separate and distinct cause of action, in 
respect to which all the necessary parties on one side are citi- 
zens of different states from those on the other. Thus, in Barney 
V. Latham (103 id. 205), two separate and distinct controver- 
sies were directly involved ; one as to the lands held by the Win- 
ona and St. Peter Land Company, in respect to which the land 
company was the only necessary party on one side and the plain- 
tiff on the other ; and the second as to the moneys collected from 
the sales of lands before the land company was formed, and a.' 
to which only the natural persons named as defendants were the 
necessary party on one side and the plaintiffs on the other. One 
was a controversy about the land and the other about the money. 
Separate suits, each distinct in itself, might have been properly 
brought on these two separate causes of action, and complete re- 
lief afforded in each suit as to the particular controversy in- 
volved. In that about the land, the land company would have 
been the only necessary defendant ; and in that about the money, 
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the natural persons need only have been brought in. In that 
about the land there couid not have been a removal, because the 
parties on both sides would have been citizens of the same state; 
while in that about the money there could have been, as the plain- 
tiffs would all be citizens of one state, while the defendants 
would all be citizens of another. When two such causes of ac- 
tion are found united in one suit, we held in the case last cited 
there could be a removal of the whole suit on the petition of one 
or more of the plaintiffs or defendants interested in the contro- 
versy, which, if it had been sued on alone, would be removable. 
But that, we think, does not meet the requirements of this case. 
This suit presents but a single cause of action, that is to say, a 
single controversy. The issues made by the pleadings do not 
create separate controversies, but only show the questions which 
are in dispute between the parties as to their one controversy. 

"The suit is, therefore, governed by the principles in Re- 
moval Cases and Blake v. McKim, rather than those in Barney 
V. Latham, and was properly remanded. 

"The second clause of Section 639 of the Revised Statutes 
was, as we think, repealed by the act of 1875, and as the second 
petition for removal was not filed in time under the act of 1875, 
it was of no avail. The whole case depends on the first peti- 
tion." 



7. Prejudice or Local Influence Cases. 

When a suit is broug"ht in any State Court, in which there is 
a controversy between a citizen of the state in which the suit is 
brought and a citizen of another state, any defendant, being such 
citizen of another state, may remove such suit into the Circuit 
Court of the United States for the proper District at any time be- 
fore the trial thereof, when it shall be made to appear to said 
Circuit Court that from prejudice or local influence he will not 
be able to obtain justice in such State Court, or in any other 
State Court to which said defendant may, under the laws of the 
state, have the right, on account of such prejudice or local in- 
fluence, to remove said cause; provided, that if it further appear 
that said suit can be fully and justly determined as to the other 
defendants in the State Court, without being affected by such 
prejudice or local influence, and that no party to the suit will be 
prejudiced by a separation of the parties, said Circuit Court may 
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direct the suit to be remanded, so far as relates to such defend- 
ants, to the State Court, to be proceeded with therein. 

In this class of cases, removal can only be had when all the 
parties to the suit are citizens of different states from those on 
the other.^'^ The application for removal must be made at ' 
the first term at which the case, under the laws of the state, can 
be tried, and an application for removal after the lapse of that 
term comes too late. A suit to be removable on the ground of 
prejudice or local influence must involve the sum or value of two 
thousand dollars besides costs. 

The question of removal on ground of prejudice and local 
influence, also, the question of remedies, in case a suit is re- 
manded by the Circuit Court, is fully given in the case of In re 
Penn. Co. Petitioner, 137 U. S. 451, (1890). This case is as 
follows : 

"This is a petition of the Pennsylvania Company, a corpo- 
ration and a citizen of Pennsylvania, for a mandamus to be di- 
rected to the judges of the Circuit Court of the United States for 
the District of Connecticut, commanding them to reinstate, take 
jurisdiction of and try and adjudge a certain suit of one Al- 
berto T. Roraback, a citizen of Connecticut, against the said 
Pennsylvania Company. The suit had been commenced on the 
4th of June, 1889, by writ returnable the first Monday of July, 
1889, in the Court of Common Pleas for Litchfield County, in 
the State of Connecticut. The demand in said suit was for the 
sum of five hundred dollars. In the term of March, 1890, of 
said Court of Common Pleas the company filed a petition for the 
removal of the suit to the United States Circuit Court for the 
District of Connecticut, on the ground of prejudice and locdl in- 
fluence, filing therewith proper affidavit and bond, and the said 
court accepted said petition and bond, and granted the applica- 
tion and ordered the suit to be removed. On the opening of the 
Circuit Court of the United States in April, the company entered 
in said Circuit Court a copy of the record, and also filed a pe- 
tition to the same court reciting the steps already taken, real- 
leging the ground of removal, and praying the court to tane 
jurisdiction of the suit; and filed an additional affidavit setting 
forth all the facts as to the existence of the alleged prejudice and 
local influence in the State Court, and that the petitioner would 

"'Jefferson v. Driver, 117 U. S. 272, (r 
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not be able to obtain justice therein. But afterwards the plainiff 
in the suit moved to remand the same to the State Court, on the 
ground that the amount in dispute did not exceed the sum of two 
thousand dollars, exclusive of interest and costs. The Circuit 
Judge granted the application and made an order for remanding 
the cause, and the Circuit Court refuses to take jurisdiction of 
the same. 42 Fed. Rep. 420. Wherefore the present mandamus 
is prayed. 

"The first question to be decided is, whether this court has 
power to grant the writ applied for. The general power of the 
court to issue a writ of mandamus to an inferior court, to take 
jurisdiction of a cause when it refuses to do so, is settled by a 
long train of decisions. Ex parte Bradstreet, 7 Pet. 634; Life 
and Fire Ins. Co. v. Wilson, 8 Pet. 291 ; United States v. Gomez, 
3 WaU. 752; Ex parte Roberts, 15 Wall. 384; Ex parte United 
States, 16 Wall. 699, 702; Ins. Co. v. Comstock, 16 Wall. 258, 
271 ; Railroad Co. v. Wiswall, 23 Wall. 507; Ex parte Schollen- 
berger, 96 U. S. 369; Harrington v. Holler, ill U. S. 796; Ex 
parte Brown, 116 U. S. 401; Ex parte Parker, 120 U. S. 737; 
Ex parte Hollon Parker, 131 U. S. 221. 

" It is true that after a case has proceeded to the filing of 
a declaration and a plea to the jurisdiction, or its equivalent, and 
a judgment is rendered in favor of the plea and a consequent 
dismissal of the action, this court has held that the plaintiff is 
confined to his remedy by writ of error, and cannot have a man- 
damus, which only lies, as a general trule, where there is no 
other adequate remedy. Ex parte Bait, and Ohio Railroad, 108 
U. S. 566; Ex parte Railway Co., 103 U. S. 794. But it was ex- 
pressly held in Railroad Co. v. Wiswall, 23 Wall. 507, that a 
mandamus would lie to compel a Circuit Court to take jurisdic- 
tion of and proceed with a case which it had wrongfully re- 
manded to the State Court. The reason was that an order to 
remand was not a final judgment, and no writ of error would 
lie. This case is supported by the rule laid down by Chief Jus- 
tice Marshall in Ex parte Bradstreet, 7 Pet. 634; and if the de- 
cision of the present case depended only on the general rule, .the 
power of the court to issue the mandamus would be undoubted. 

"But in our opinion, the matter is governed by statute. This 
will be manifest by reference to previous legislation on the sub- 
ject. The 5th section of the act of March 3, 1875, (determining 
the jurisdiction of the Circuit Court,) provided that the order 
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of the Circuit Court dismissing or remanding a cause to the 
State Court should be reviewable by the Supreme Court on writ 
of error or appeal, as the case might be. i8 Stat. 470, 472, c. 
137. This act remained in force until the passage of the act of 
March 3, 1887, by which it was superseded, and the writ of error 
or appeal upon orders to remand causes to the State Courts, was 
abrogated. The provision of the act of 1887 is as follows: 
'Whenever any cause shall be removed from any State Court 
into any Circuit Court of the United States, and the Ci<cuit 
Court shall decide that the cause was improperly removed, and 
-order the same to be- remanded to the State Court from whence 
it came, such remand shall he iminediately carried into execu- 
tion, and no appeal or writ of error from the decision of the Cir- 
cuit Court so remanding such cause shall be allowed.' 24 Stat. 
c- o7c), 552, 553- This statute was re-enacted August 13, 1888, 
for the purpose of correcting some mistakes in the enrollment, 
^5 Stat. c. 866, 433, 435'; but the above clause remained without 
change. In terms, it only abolishes appeals and writs of errror, 
it is true, and does not mention writs of mandamus ; and it is un- 
questionably a general rule, that the abrogation of one remedy 
does not affect another. But in this case, we think it was the 
intention of Congress to make the judgment of the Circuit Court 
remanding a cause to the State Court final and conclusive. The 
general object of the act is to contract the jurisdiction of the 
Federal Courts. The abrogation of the writ of error and appeal 
would have had little eiTect in putting an end to the question of 
removal, if the writ of mandamus could still have been sued out 
in this court. It is true that the general supervisory power of 
this court over inferior jurisdictions is of great moment in a pub- 
lic point of view, and should not, upon light grounds, be deemed 
to be taken away in any case. Still, although the writ of man- 
damus is not mentioned in the section, yet the use of the words, 
'such remand shall be immediately carried into execution,' in 
addition to the prohibition of appeal and writ of error, is strongly 
indicative of an intent to suppress further prolongation of the 
•controversy by whatever process. We are, therefore, of opinion 
that the act has the effect of taking away the remedy by man- 
damus as well as that of appeal and writ of error. 

"We also agree with the circuit judge that, by the act of 
1887, the matter in dispute must exceed the sum or value of two 
■thousand dollars in order to give the Circuit Court jurisdiction. 
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as well in cases sought to be removed from a state court on 
account of prejudice or local influence, as in other cases. It is 
true that the clause allowing a removel for such cause does not 
name any amount as requisite. But we should bear in mind the 
history of the law, and read the whole of the two sections to- 
gether. The act of March 2, 1867, which first gave the right of 
removal for cause of prejudice and local influence at any time 
before the final hearing of the case, required that the matter in 
dispute should exceed the sum or value of five hundred dollars;: 
which was the amount then required for the jurisdiction of the 
Circuit Court in all ordinary cases, whethei? by original process 
or by removal from a state court ; that is, in all cases except those 
in which jurisdiction was given independently of the amount in 
controversy. 14 Stat., c. 196, 558. This statute was carried into 
section 639 of the Revised Statutes, article 'Third.' Now as the 
act of 1887 raises the jurisdictional limit prescribed for the Cir- 
cuit Courts in ordinary cases to an amount exceeding the sum 
or value of two thousand dollars (instead of five hundred dol- 
lars), we naturally expect to find the same amount required for 
its jurisdiction in cases of removal for cause of prejudice or local 
influence. The first section requires that amount in ordinary 
actions for its original jurisdiction. The second section i^equires 
the same amount in ordinary cases removed from a state court- 
Its language is as follows : 

" 'Sec. 2. [I.] That any suit of a civil nature,, at law or in 
equity, arising under the Constitution or laws of the United 
States, or treaties made, or which shall be made, under their 
authority, of which the Circuit Courts of the United States are 
given original jurisdiction by the preceding section, which may 
now be pending, or which may hereafter be brought, in any state 
court, may be removed by the defendant or defendants therein 
to the Circuit Court of the United States for the proper district. 
[II.] Any other suit of a civil nature, at law or in equity, of 
which the Circuit Courts of the United States are given jurisdic- 
tion by the preceding section, and which are now pending, or 
which may hereafter be brought, in any state court, may be re- 
moved into the Circuit Court of the United States for the proper 
district by the defendant or defendants therein, being non-resi- 
dents of that State. [III.] And when in any. suit mentioned in 
this section there shall be a controversy which is wholly between 
citizens of different States, and which can be fully determined as. 
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between them, then either one or more of the defendants actually 
interested in such controversy may remove said suit into the Cir- 
cuit Court of the United States for the proper district. [IV.] 
And where a suit is now pending, or may be hereafter brought, 
•n any state court, in which there is a controversy between a citi- 
7en of the State in which the suit is brought and a citizen of an- 
other State, any defendant, being such citizen of another State, 
may remove such suit into the Circuit Court of the United States 
for the proper district, at any time before the trial thereof, when 
it shall be made to appear to said Circuit Court that from preju- 
dice or local influence he will not be able to obtain justice in such 
state court, or in any other state court to which the said defend- 
?-.nt may, under the laws of the State, have the right, on account 
of such prejudice or local influence, to remove said cause.' 

"Kere the first two clauses expressly require an amount ex- 
ceeding two thousand dollars. The third clause, in referring to 
"any suit mentioned in this section,' evidently means the two first 
clauses of the section, and, of course, is limited to cases in which 
the matter in dispute exceeds two thousand dollars. The fourth 
clause (the one in question) describes only a special case com- 
prised in the preceding clauses. The initial words, 'And where,' 
are equivalent to the phrase, 'And when in any such case.' In 
effect, they are tantamount to the beginning words of the third 
clause, namely : 'And when in any suit mentioned in this section.' 

"On this point, the circuit judge refers to an opinion of Mr. 
Justice Harlan in the case of Malone v. Richmond & Danville 
Railroad, 35 Fed. Rep. 625, which seems to us to express the 
correct view of the law. It is true, other judges have taken a 
different view ; but, on a careful consideration of the subject, we 
have come to the conclusion above expressed. 

"There is another question in this case, on which it is proper 
that we should express our opinion. It arises upon the follow- 
ing words of the act: "JVhen it shall be made to appear to said 
Circuit Court that from prejudice, etc' Hozu mitst it be made to 
appear that from prejudice or local influence the defendant will 
not be able to obtain justice in the state court? The act of 1867 
only reqtiired an affidavit of the party that he had reason to be- 
lieve that from prejudice or local influence he would not be able 
to obtain justice in the state court. Rev. Stat., § 639, Subdiv. 
Third. By the act of 1887 it must be made to appear to the court. 
On this point, also, various opinions have been expressed in the 
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Circuit Courts. Our opinion is, that the Circuit Court must be 
legally (not merely morally) satisfied of the truth of the allega- 
tion that, from prejudice or local influence, the defendant will 
not be able to obtain justice in the state court. Legal satisfac- 
tion requires some proof suitable to the nature of the case; at 
least, an affidavit of a creditable person ; and a statement of facts 
in such affidavit, which sufficiently evince the truth of the allega- 
tion. The amount and manner of proof required in each case 
must be left to the discretion of the court itself. A perfunctory 
showing by a formal affidavit of mere belief will not be sufficient. 
If the petition for removal states the facts upon which the allega- 
tion is founded, and that petition be verified by an affidavit of 
a person or persons in whom the court has confidence, this may 
be regarded as prima facie proof sufficient to satisfy the con- 
'science of the court. If more should be required by the court, 
more should be offered. 

"In view of these considerations, we are disposed to think 
that the proof of prejudice and local influence in this case was 
not such as the Circuit Court was bound to regard as satisfactory. 
The only proof offered was contained in the affidavit of the gen- 
eral manager of the defendant corporation, to the effect that, 
from prejudice and local influence, the company would not be 
able to obtain justice in the court of common pleas for Litchfield 
County, or any other state court to which, etc. We do not say 
that, as a matter of law, this affidavit was not sufficient, but only 
that the court was not bound to> regard it so, and might well 
have regarded it as not sufficient. The petition is denied." 



8. Suits Against United States Revenue Officers. 

Suits of this kind are fully discussed in the case of Virginia 
v. Paul, 148 U. S. 107, (1893), where it was held: 

"The prosecution and punishment of crimes and offences 
committed against one of the States of the Union, appropriately 
belong to the courts and authorities of the State, and can be inter- 
fered with by the Circuit Court of the United States so far only 
as Congress, in order to maintain the supremacy of the Consti- 
tution and laws of the United States, has expressly authorized 
either a removal of the prosecution into the Circuit Court of the 
United States for trial, or a discharge of the prisoner by a writ 
of habeas corpus issued by that court or by a judge thereof. Ten- 
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nessee v. Davis, loo U. S. 257; Virginia v. Rives, 100 U. S. 313; 
Davis V. South Carolina, 107 U. S. 597; In re Neagle, 135 U. S. 
I ; Huntington v. Attrill, 146 U. S. 657, 672, 673. 

"In the case at bar, Joseph H. Carrico, having been arrested 
under a warrant from a justice of the peace of the county of 
Smyth, on a cliarge of murder, was discharged by the District 
Judge on writ of habeas corpus from the commitment under state 
process ; and having afterwards been indicted by the grand jury 
of the county for that offence, and committed by order of the 
county court for trial upon the indictment, the prosecution against 
him was assumed to have been removed into the Circuit Court 
of the United States for trial, and was there tried. 

"The State of Virginia, by petition for a writ of mandamus, 
questions the validity both of the removal and of the discharge, 
and it will be convenient to consider the two separately beginning 
with the removal. 

"It is contended by the respondent that the prosecution was 
rightly removed into the Circuit Court of the United States un- 
der section 643 of the Revised Statutes, (the constitutionality of 
which was affirmed in Tennessee v. Davis, and in Davis v. South 
Carolina, above cited), authorizing the removal into the Circuit 
Court of the United States for trial of 'any civil suit or criminal 
prosecution' 'commenced in any court of a State against any. 
officer appointed under or acting by authority of any revenue law 
of the United States, now or hereafter enacted, or against any 
person acting under or by authority of any such officer, on 
account of any act done under color of his office, or of any such 
law, or on account of any right, title or authority claimed by such 
officer or other person under any such law.' 

"It is important, therefore, to consider whether the condi- 
tions of that section have been complied with. 

"By that section, it is only when a suit or prosecution has 
been 'commenced in any court of a State,' and 'at any time before 
the trial or final hearing thereof,' that it 'may be removed for 
trial into the Circuit Court,' 'upon the petition of such defendant 
to said Circuit Court, and in the following manner' : The peti- 
tion must set forth the nature of the suit or prosecution, and be 
verified by affidavit, and supported by certificate of counsel. It 
'shall be presented to the said Circuit Court, if in session, or if 
it be not, to the clerk thereof at his office, and shall be filed in 
said'office.' 'The cause shall thereupon be entered on the docket 
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of the Circuit Court, and shall proceed as a cause originally com- 
menced in that court.' The clerk of the Circuit Court is required, 
when the case is commenced in the state court otherwise than by 
capias, to issue a writ of certiorari to the state court for the rec- 
ord; and, when it is commenced by capias, to 'issue a writ of 
habeas corpus cum causa, a duplicate of which shall be delivered 
to the clerk of the state court or left at his office by the, marshal' ; 
'and thereupon it shall be the duty of the state court to stay all 
further proceedings in the cause, and the suit or prosecution, upon 
delivery of such process, or leaving the same as aforesaid, shall 
be held removed to the Circuit Court, and any further proceed- 
ings, trial or judgment therein in the state court shall be void.' 

"The removal of the case out of the jurisdiction of the state 
court into the exclusive jurisdiction of the Circuit Court of the 
United States takes place, without any order of the Circuit Court, 
as soon as the state court, by the service upon it, or upon its 
clerk, of the appropriate process, whether certiorari or habeas 
corpus cum causa, has notice of the filing of the petition in the 
Circuit Court. But it is only after such formal notice has been 
given, that the jurisdiction is transferred from the state court to 
the national court. The proceedings vxnder this section differ 
from those under section 641, in which the petition for removal is 
required to be filed in the state court, and is of itself notice to 
that court, and therefore, 'upon the filing of such petition, all 
further proceedings in the state court shall cease," and, if the 
petition shows a sufficient ground for removal, the case is in 
legal effect removed. Virginia v. Rives, 100 U. S. 313, 316. But 
under either section the jurisdiction of the state court is not taken 
away until it has notice, in one form or other, of the petition for 
removal; under section 641, by the petition filed in that court; 
under section 643, by notice from the clerk of the Circuit Court 
of the petition there filed. 

"The records of the District Court and of the Circuit Court, 
copies of which are annexed to the petition for a mandamus, pre- 
sent a curious and complicated condition of things, in which some 
of the confusion may be owing to the facts, that not only is the 
District Judge a judge of either court, but that in the Western 
District of Virginia both courts are held at the same times and 
places and have the same clerk. Rev. Stat. §§ 572, 602, 622, 658; 
Act of September 25, 1890, c. 922, 26 Stat. 474. 

"The petition for removal, praying also for a writ of habeas 
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corpus cum causa, was evidently framed under section 643, of 
the Revised Statutes, and was addressed to the District Judge as 
'Judge of the United States Circuit Court' ; and it is said, in his 
opinion delivered on allowing an appeal to this court from his 
order of January 12 upon the habeas corpus, that 'the petition 
for removal, as show.n by record evidence used in the discussion 
of this motion, was not filed in the clerk's office of the Circuit 
Court until December 19, 1891.' 51 Fed. Rep. 202. ' 

"But that record evidence, all of which is in the record now 
before us, shows only that the petition was filed in the clerk's 
office of the District Court on that day, being the same day on 
which the order granting the writ of habeas corpus was recorded 
in, and the writ issued from, that office. Indeed, the very ground 
assigned by the judge in his opinion, just referred to, for allow- 
ing an appeal from his order on the habeas corpus, was that the. 
writ of habeas corptis issued by him was not ancillary to the peti- 
tion for a removal, nor issued by the Clerk of the Circuit Court 
as provided in that section ; his return to this petition for a man- 
damus expressly states that it was not issued under section 643, 
but under section 753 ; and the memorandum, inserted at the 
beginning of the record of the proceedings in the Circuit Court 
on the indictment, describes that order as an order of the District 
Court, removing the prosecution of the Commonwealth of Vir- 
ginia against Carrico into the Circuit Court. 

"The single petition, addressed to Judge Paul as Judge of 
the Circuit Court, and praying for a removal of the cause into 
that court, and for a writ of habeas corpus cum causa to com- 
plete the removal, (which, so far as appears on the records o* 
either court, was the only petition, either for removal or for 
a habeas corpus), appears to have been treated by the judge as if 
it had been, or had included, two separate petitions ; the one a 
petition for an ordinary writ of habeas corpus, under section 753, 
which might be granted by the District Court or District Judge ; 
the other a petition for a removal of the cause, under section 643, 
which could only be addressed to and filed in the Circuit Court. 
■'If the petition for removal had been duly filed in the Cir- 
cuit Court of the United States, and a writ of habeas corpus cum 
causa had been duly issued by the clerk of that court, and served 
on the clerk of the county court, no order of removal would have 
heen necessary. If the petition was not so filed and neither such 
a writ of habeas' corpus, nor writ of certiorari to bring in the ree- 
ls 
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ord, was so issued and served, no order, even of the Circuit 
Court, for the removal of the cause, could have any efifect. In 
any aspect, the District Court had no authority to grder the pros- 
ecution to be removed into the Circuit Court. 

■'The inference appears to be inevitable that the only founda- 
tion of the exercise of jurisdiction by the Circuit Court over this 
indictment was a petition filed in the District Court and orders 
made and recorded in that court ; and that no petition for removal 
was ever filed in the clerk's office of the Circuit Court, and no 
writ of certiorari or habeas corpus cum causa was ever issued by 
the clerk, as clerk of that court, and served on the state court, as 
required by section 643 of the Revised Statutes, in order to take 
away the jurisdiction of the state court. 

"But there is a more serious objection to the exercise of 
jurisdiction by the Circuit Court of the United States over the 
indictment found in the state court. 

"By the law of Virginia, murder or other felony must be 
prosecuted by indictment found in the county court; and a justice 
of the peace, upon a previous complaint, can do no more than to 
examine whether there is good cause for believing that the accused 
is guilty, and to commit him for trial before the court having 
jurisdiction of the offence. Virginia Code of 1887 §§ 3990, 4016, 

39SS-397I- 

"The petition for removal, which was sworn to on Decem- 
ber 12, 1891, alleged that Kirk, a jtistice of the peace of Smyth 
County, had that day issued his warrant to a constable to arrest 
the petitioner and bring him before the justice on a charge of 
murder of Nelson, and that the petitioner had been arrested by 
the constable on that warrant, and was now confined in the county 
jail, as the petition 'alleged, "awaiting a trial before said justice 
upon the said charge of murder,' which can only mean an exam- 
ination before the justice with a view to commitment to await 
the action of the grand jury; and prayed that 'said cause' might 
be removed from the jurisdiction of the justice and of the county 
court into the Circuit Court of the United States for trial, and, 
'upon the removal of said prosecution, that a copy of the record 
and proceedings before said justice and by said constable' might 
be brought into the Circuit Court. 

"When that petition was signed and sworn to, there had been 
no proceedings, except before the justice of the peace and by the 
constable; there was no case pending in the county court, and 
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the justice had not even committed the prisoner to await the 
action of that court; and no indictment was found, or other 
action taken, in the county court, until after the petition had been 
filed in the Federal court. 

"By the terms of section 643, it is only after 'any civil suit 
or criminal prosecution is commenced in any court of a State,' 
and 'before the trial or final hearing thereof,' that it can 'be re- 
moved for trial into the Circuit Court next to be holden in the 
district where the same is pending,' and 'shall proceed as a cause 
originally commenced in that court.' 

"Proceedings before a magistrate to coinmit a person to 
jail, or to hold him to bail, in order to secure his appearance to 
answer for a crime or offence, which the magistrate has no juris- 
diction himself to try, before the court in which he may be pros- 
ecuted and tried, are but preliminary to the prosecution, and 
are no more a commencement of the prosecution than is an ar- 
rest by an officer without a warrant for a felony committed in his 
presence. 

"We are aware that under this section the opposite view has 
prevailed in some cases in the Circuit Courts. Georgia v. Port, 
4 Woods, 513; Georgia v. Bolton, 11 Fed. Rep. 217; North Car- 
olina V. Kirkpatrick, 42 Fed. Rep. 689. But the only aut'norities 
there cited, which afford any color for that conclusion, wore 
English decisions that the preliminary arrest upon the warrant 
of a justice of the peace took a case out of the statute of limita- 
tions, defining the time after the commission of the offence with- 
in which the prosecution shall be commenced.' Rex. v. Willace, 
J East P. C. 186; The Queen v. Brooks, i Denison, 217; S. C. 
2 Car. & K. 402. The question whether the government has 
taken such action, as will stop the running of a statute of limita- 
tions, is quite different from the question when a prosecution can 
be deemed to be commenced, within the meaning of the acts of 
Congress authorizing removals from the state courts into the 
courts of the United States for trial. 

"A grand jury, whether of the State or of the United States, 
is empanelled and sworn to inquire into and present offences 
against the government only, under whose authority it is sum- 
moned. Story on the Constitution, § 1784. The grand jury sum- 
moned and empanelled under the authority of a State is the only 
appropriate body to enquire into any offence against the State, 
and to find or to ignore an indictment therefor. The duty of the 
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grand jury attending a court of the United States is limited to 
inquiring into and presenting offences against the laws of the 
United States, and its proper advisers in matters of law are the 
court and attorney of the United States. 

"In a criminal case removed from the state court into the 
Circuit Court of the United States after indictment found, tht; 
Circuit Court of the United States tries the case upon the accus- 
ation presented by a grand jury of the State, an d^ framed with 
the assistance of the law officers of the State. Tennessee v. 
Davis, ICO U. S. 257, 271. 

"But if a person arrested to await the finding of an indict- 
ment may remove the case before an indictment is found, the 
accusation is not framed and presented by the officers and the 
grand jury of the State whose criminal law has been violated, but 
by the officers and grand jury of another government ; and the 
Circuit Court of the United States has not only to try the defend- 
ant, but also to charge its own grand jury as to the accusation 
against him on behalf of the State ; and this too in a case in which 
the very ground of removal into the Circuit Court is the defend- 
ant's suggestion that he needs the protection of the Constitution 
and laws of the United States against the prosecution by the 
State. 

"We cannot believe that such was the intention of Congress 
in the statutes enacted to secure a fair and impartial trial between 
the State seeking to vindicate its public justice, on the one hand, 
and a defendant claiming the protection of the Constitution and 
laws of the United States on the other. . 

"In any case falling within the purview of the acts of Con- 
gress, the defendant is adequately protected against danger of 
unlawful oppression from the courts or authorities of the State, 
by the right to remove it into the Circuit Court of the United- 
States, as soon as a prosecution has been commenced against 
him ; and by the right to apply to any court or judge of the United 
States for a writ of habeas corpus under sections 751-753, when- 
ever he 'is in custody for an act done or omitted in pursuance of 
a law of the United States.' 

"The true rule on this subject, as it appears to us, was forc- 
ibly and accurately expressed by Mr. Justice Grier, in a case re- 
moved from the court of quarter sessions of Bucks County in the 
State of Pennsylvania, before indictment found, into the Circuit 
Court of the United States for the Eastern District of Pennsvl- 
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vania, under the act of Congress of March 3, 1863, c. 81, § 5 (12 
Stat. 756), since incorporated in section 641 of the Revised Stat- 
utes, and which, though differing from the statute now in ques- 
tion in requiring the petition for removal to be originally filed in 
the state court, yet, in substantial accord with this statute, pro- 
vides that, 'if any suit or prosecution, civil or criminal, has been 
or shall be commenced in any state court against any officer, civil 
or military, or against any other person,' for any such act as is 
therein described, done by virtue or under color of authority of 
the United States, the defendant may file a petition 'for the re- 
moval of the cause for trial at the next Circuit Court of the 
United States to be holden in the district where the suit is pend- 
ing.' Mr. Justice Grier, after quoting these words, ordered the 
case to be remanded to the state court, for the following reasons : 
'The petition of the defendants brings their case fully within the 
provisions of this section, but the removal is premature. The 
prosecution has not been commenced in the state court. A war- 
rant has been issued by a justice of the peace, and the defend- 
ants have been arrested preparatory to the commencement of a 
prosecution in the state court, but the attorney for the Common- 
wealth has not sent a bill to the grand jury. We do not know, 
therefore, whether the Commonwealth of Pennsylvania intends 
to proseciite the defendants for the alleged offence, or whether 
the grand jury will find a bill, without which the prosecution 
cannot be said to be 'commenced in the state court.' The act con- 
*'emp:ates the removal of a prosecution 'pending* that a 'trial' may 
be had in the Circuit Court. If the attorney of the United States 
were required to send a bill of indictment before a grand jury 
of the United States court for a breach of the peace of the State ; 
it would present a truly anomalous proceeding. Yet without it 
there would be no case to try in the Circuit Court. If a bill of 
indictment had been found in the state court, it would have pre- 
sented such a case ; but, until this is done, there is no case pend- 
ing in the court of Bucks County, which can be removed to this 
court for trial.' Commonwealth v. Artman, 3 Grant, 436; S. C. 
5 Phila. 304. 

"It appearing upon the face of the petition for removal, as 
well as by the copies of records laid before this court, that no 
prosecution had been commenced in the state court, within the 
meaning of section 643 of the Revised Statutes, when the petition 
for removal was drawn up and sworn to, nor even when it was 
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filed in the Federal court, the prosecution subsequently com- 
menced by the presentment of an indictment in the state court 
was never lawfully removed into the Circuit Court of the United 
States ; for, in all cases of removal from the state courts, the 
jurisdiction of the Circuit Court of the United States rests and 
depends upon the statements made in the petition for removal, 
and verified by the oath of the petitioner. Virginia v. Rives, 
100 U. S. 313, 316; Crehore v. Ohio & Mississippi Railway, 131 
U. S. 240; Graves v. Corbin, 132 U. S. 571, 590. 

"The result is that the. Circuit Court of the United Slates 
has, without authority of law, assumed jurisdiction of an indict- 
ment found in the courts of the State. of Virginia for a crime 
against the laws of the State, and that the State is entitled to 
have the prosecution remanded to its courts to be there dealt 
with according to law. For aught that appears on this record, the 
State is not bound to commence or carry on the prosecution in 
the courts of another government, but is entitled to resume its 
own rightful jurisdiction and authority, and to try the offender 
in its own courts. If the case should be allowed to proceed in 
the Circuit Court of the United States, and should finally result 
in an acquittal of the charge, in whole or in part, the State could 
not have a writ of error to review the judgment. United States 
V. Sanges, 144 U. S. 310. A stronger case for issuing a writ of 
mandamus can hardly be imagined. The writ may be directed 
to the judge who has unlawfully assumed jurisdiction of the 
prosecution ; and no previous motion to him to remand the case 
was necessary. The case is governed in every particular by Vir- 
ginia V. Rives, 100 U. S. 313, 316, 323, 324. 

"If any delay on the part of the State, in a case of this kind, 
could justify a denial of the writ of mandamus, no unreasonable 
delay is here shown. So far as appears by the copies of records 
submitted to us by both parties, the Circuit Court of the United 
States first took jurisdiction of the indictment on Saturday, May 
14, 1892. It is alleged by the petitioner, and not denied by the 
respondent, (although the facts do not appear of record), that on 
that day a motion to remand the case to the state court was maHe 
by the State^ and denied by the Circuit Court. The accused was 
found guilty of voluntary manslaughter on Monday, May 16, 
the very day on which October term, 1891, of this court was 
finally adjourned. On the next day, the District Judge set aside 
the verdict, continued the case to October term, 1892, of the 
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Circuit Court, and admitted the accused to bail on his own recog- 
nizance. On the first day of the present term of this court, and 
before any further proceedings in the Circuit Court, the State 
apphed to this court for leave to file the petition for" a manda- 
mus. 

"The necessary conclusion is that the State of Virginia is 
entitled to a writ of mandamus to compel the respondent to re- 
mand the indictment and prosecution against Carrico to the 
county court in which the indictment was found. 

"The matter of the discharge of the prisoner by the District 
Judge upon the writ of habeas corpus may be more briefly dis- 
posed of. If that writ had been a writ of habeas corpus cum 
causa, issued by the clerk of the Circuit Court, as ancillary to 
the removal of the prosecution into that court, under section 643, 
the remanding of the cause would carry with it the right to the 
custody of the prisoner. But being, as appears by the records 
annexed to the petition for a mandamus, as well as by the return 
to the rule to show cause, an ordinary writ of habeas corpus, 
issued by the District Judge upon the ground that the prisoner 
was in custody for an act done in pursuance of a law of the 
United States, the c^uestion whether good cause was shown for 
his discharge was to be judicially determined by the judge, in 
the exercise of the jurisdiction vested in him by sections 751-753 
of the revised statutes. His determination might have been re- 
viewed, on the facts as well as the law, by appeal. Rev. Stat. 
§§ 763-766; Acts of March 3, 1885, c. 353, 23 Stat. 437; March 
3, 1891, c. 517, §§ 5, 6, 26 Stat. 827, 828; In re Neagle, 136 U. S. 
I ; Horner v. United States, 143 U. S. 570, 576. But it cannot 
be reviewed or controlled by writ of mandamus. Ex parte 
Schwab, 98 U. S. 240; Ex parte Perry, 102 U. S. 183; Ex parte 
Morgan, 114 U. S. 174; Ex parte Morrison, 147 U. S. 14, 26. 

"It follows that, as to the discharge on the writ of habeas 
corpus, no order can properly be made upon this petition; but 
that, for the reasons above stated, there must be a 

"Writ of mandamus to remand the indictment and prosecu- 
tion of the Commonzuealth of Virgina against Joseph 
H. Carrico to the County Court of Smyth County." 
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9. Civil Eights Cases. 

The jurisdiction in the civil rights cases is fully reviewed 
in the case of Gibson v. Mississippi, 162 U. S. 565, (1896). In 
this case, Gibson, a colored man, was indicted for the murder 
of a white man named Stinson. Gibson claimed he was not given 
a fair trial under the law and Constitution of the United States, 
as colored men were not permitted to act as grand jurors. Jus- 
tice Harlan, in delivering the opinion, said : 

"The first question presented for our consideration relates 
to the application of the accused for the removal of the prose- 
cution from the state court into the Circuit Court of the United 
States. 

"By section 641 of the Revised Statutes it is provided : 
'When any civil suit or criminal prosecution is commenced in 
any state court, for any cause whatsoever, against any person 
who is denied or cannot enforce in the judicial tribunals of the 
State, or in the part of the State, where such suit or prosecution 
is pending, any right secured to him by any law providing for 
the equal civil rights of citizens of the United States, * * * 
such suit or prosecution may, upon the petition of such defend- 
ant, filed in the said state court at any time before the trial or 
final hearing of the cause, stating the facts and verified by oath, 
be removed, for trial, into the next Circuit Court to be held in 
the district where it is pending. Upon the filing of such petition 
all further proceedings in the state court shall cease,' etc. 

"In Neal v. Delaware, 103 U. S. 370, 385, 386, reference 
was made to the previous cases of Strauder v" West Virginia, 
Virginia v. Rives, and Ex parte Virginia, 100 U. S. 303, 313, 339, 
and to sections 641 and- 1977 of the Revised Statutes ; also to the 
act of March i, 1875, c. 114, 18 Stat. 335, which, among other 
things, declared that 'no citizen, possessing all other qualifications 
which are or may be prescribed by law, shall be disqualified from 
service as grand or petit juror in any court of the United States, 
or of any State, on account of race, color or previous conditions 
of servitude.' The cases cited were held to have decided that 
the statutory enactments referred to were constitutional exertions 
of the power of Congress to enact appropriate legislation for the 
enforcement of the provisions of the Fourteenth, Amendment, 
which was designed, primarily, to secure to the colored race, 
thereby invested with the rights, privileges and responsibilities 
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of citizenship, the enjoyment of all the civil rights that, under 
the law, are enjoyed by white persons; that while a State, con- 
sistently with the purposes for which the amendment was 
adopted, may confine the selection of jurors to males, to free- 
holders, to citizens, to persons within certain ages, or to persons 
having educational quanncations, and while a mixed jury in a 
particular case is not, within the meaning of the Constitution, 
always or absolutely necessary to the enjoyment of the equal 
protection of the laws, and therefore an accused, being of the 
colored race, cannot claim as matter of right that his race shall 
be represented on the jury, yet a denial to citizens of the African 
race, because of their color, of the right or privilege accorded to 
white citizens of participating as jurors in the administration of 
justice, would be a discrimination aganst the former inconsistent 
with the amendment and within the power of Congress, by appro- 
priate legislation, to prevent ; that to compel a colored man to 
submit to trial before a jury drawn from a panel from which 
were excluded, because of their color, men of his race, however 
well qualified by education and character to discharge the func- 
tion of jurors, was a denial of the equal protection of the laws ; 
and that such exclusion of the black race from juries because of 
their color was not les; forbidden by law than would be the exclu- 
sion from juries, in States where the blacks have the majority, of 
the white race because of their color. 

"But those cases were held to have also decided that the 
Fourteenth Amendment was broader than the provisions of sec- 
tion 641 of the Revised Statutes ; that since that section author- 
ized the removal of a criminal prosecution before a trial, it did 
not embrace a case in which a right is denied by judicial action 
during a trial, or in the sentence, or in the mode of executing 
the sentence; that for such denials arising from judicial action 
after a trial commenced, the remedy lay in the revisory power 
of the higher courts of the State, and ultimately in the power of 
review which this court may exercise over their judgments when- 
ever rights, privileges or immunities claimed under the Consti- 
tution or laws of the United States are withheld or violated ; 
and that the denial or inability to enforce in the judicial tri- 
bunals of the States rights secured by any law providing for 
the equal civil rights of citizens of the United States, to which 
section 641 refers, and on account of which a criminal pros- 
ecution may be removed from a State Court, is primarily, if not 
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exclusively, a denial of such rights or an inability to enforce 
them resulting from the constitution or laws of the State, rather 
than a denial first made manifest at or during the trial of the 
case. 

"We therefore held in Neal v. Delaware that Congress had 
not authorized a removal of the prosecution from the state court 
where jury commissioners or other subordinate officers had, with- 
out authority derived from the constitution and laws of the State, 
excluded colored citizens from juries because of their race. 

"In view of this decision, it is clear that the accused in the 
present case was not entitled to have the case removed into the 
Circuit Court of the United States unless he was denied by the 
constitution or laws of Mississippi some of the fundamental 
rights of life or liberty that were guaranteed tO' other citizens 
resident in that State. The equal protection of the laws is a right 
now secured to every person without regard to race, color or pre- 
vious condition of servitude ; and the denial of such protection 
by any State is forbidden by the supreme law of the land. These 
principles are earnestly invoked by counsel for the accused. But 
they do not support the application for the removal of this case 
from the state court m which the indictment was found, for the 
reason that neither the constitution of Mississippi nor the stat- 
utes of that State prescribe any rule for, or mode of procedure 
in, the trial of criminal cases which is not equally applicable to 
all citizens of the United States and to all persons within the 
jurisdiction of the State without regard to race, color or previous 
condition of servitude. Nor would we be justified in saying that 
the constitution and laws of the State had, at the time this prose- 
cution was instituted, been so interpreted by the Supreme Court 
of Mississippi as to show, in advance of a trial, that persons of 
the race to which the defendant belongs could not enforce in the 
judicial tribunals of the States the rights belonging to them in 
common with their fellow-citizens of the white race. If such 
had been the case, it might well be held that the denial of the 
equal protection of the laws arose primarily from the constitu- 
tion and laws of the State. But when the constitution and laws 
of a State, as interpreted by its highest judicial tribunal, do not 
stand in the way of the enforcement of rights secured equally to 
all citizens of the United States, the possibility that during the 
trial of a particular case the state court may not respect and 
enforce the right to the equal protection of the laws constitutes no 
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ground, under the statute, for reiiioz'iiig the prosecution into the 
Circuit Court of the United States in advance of a trial. 

"We may repeat here what was said in Neal v. Delaware, 
namely, that in thus construing the statute 'we do not withhold 
from a party claiming that he is denied, or cannot enforce in the 
judicial tribunals of the State, his constitutional equality of civil 
rights all opportunity of appealing to the courts of the United 
States for the redress of his wrongs. For, if not entitled, under 
the statute, to the removal of the suit or prosecution, he may, 
when denied, in the subsequent proceedings of the state court, 
or in the execution of its judgment, any right, privilege or im- 
munity given or secured to him by the Constitution or laws of 
the United States, bring the case here for review.' 

"So, in Bush v. Kentucky, 107 U. S. no, 116, which was an 
indictment for murder, returned before but tried after the Court 
of Appeals of Kentucky held unconstitutional a statute of that 
Commonwealth excluding from grand or petit juries citizens of 
African descent because of their race and color, and had declared 
that thereafter every officer charged with the duty of selecting 
or summoning jurors must so act without regard to race or color, 
this court said : 'That decision was binding as well upon the infer- 
ior courts of Kentucky as upon all its officers connected with the 
administration of justice. After that decision, so long as it was 
unmodified, it could not have been properly said in advance of a 
trial, that the defendant in a criminal prosecution was denied or 
could not enforce in the judicial tribunals of Kentucky the rights 
secured to him by any law providing for the equal civil rights of 
citizens of the United States, or of all persons within their juris- 
diction. The last indictment was consequently not removable 
into the Federal court for trial under section 641 at any time after 
the decision in Commonwealth v. Johnson, [78 Kentucky, 509], had 
been pronounced. This point was distinctly ruled in Neal v. Del- 
aware, and is substantially covered by the decision in Virginia v. 
Rives, 100 U. S. 313. If any right, privilege or immunity of the 
accused, secured or guaranteed by the Constitution or laws of the 
United States, had been denied by a refusal of the state court to 
set aside either that indictment or the panel of petit jurors, or by 
any erroneous ruling in the progress of the trial, his remedy 
would have been through the revisory power of the highest court 
of the State, and ultimately through that of this court.' See also 
In re Wood, 140 U. S. 278, 284. 
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"In his petition for the removal of the prosecution into the 
Circuit Court of the United States the defendant also states that^ 
notwithstanding at the time of selecting the grand jurors for the 
said December term, 1892, there were in the five supervisors' dis- 
tricts of the county of Washington 7,000 colored citizens compe- 
tent for jury service, and 1,500 whites qualified to serve as jurors, 
there had not been for a number of years any colored man sum- 
moned on the grand jury in that county; and that colored citizens, 
were purposely, on account of their color, excluded from jury 
service by the officers of the law charged with the selection of 
jurors. It is clear, in view of what has already been said, that 
these facts, even if they had been proved and accepted, do not 
show that the rights of the accused were denied by the constitu- 
tion and laws of the State, and therefore did not authorize the 
removal of the prosecution from the state court. If it were com- 
petent, in a prosecution of a citizen of African descent, to prove 
that the officers charged with the duty of selecting grand jurors 
had, in previous years and in other cases, excluded citizens of 
that race, because of their race, from service on grand juries — 
upon which question we need not to express an opinion— it is 
clear that such evidence would be for the consideration of the 
trial court upon a motion by the accused to quash the indictment, 
such motion being based upon the ground that the indictment 
against him had been returned by a grand jury from which were 
purposely excluded, because of their color, all citizens of the race 
to which he belonged. United States v. Gale, 109 U. S. 65, 69. 
But there was no motion to quash the indictment. The applica- 
tion was to remove the prosecution from the state court, and a 
removal, as we have seen, could not be ordered upon the ground 
simply that citizens of African descent had been improperly ex- 
cluded, because of their race, and without the sanction of the con- 
stitution and laws of the State, from service on previous grand 
juries, or from service on the particular grand jury that returned 
the indictment against the accused. 

"We do not overlook in this connection the fact that the peti- 
tion for the removal of the cause into the Federal caurt alleged 
that the accused, by reason of the great prejudice against him on 
account of his color, could not secure a fair and impartial trial 
in the county, and that he prayed an opportunity to subpoena wit- 
nesses to prove that fact. Such evidence, if it had been intro- 
duced, and however cogent, could not, as already shown, have 
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entitled the accused to the removal sought ; for the alleged exist- 
ence of race prejudice interfering with a fair trial was not to be 
attributed to the constitution and laws of the State. It was en- 
cumbent upon the state court to see to it that the accused had a 
fair and impartial trial, and to set aside any verdict of guilty 
based on prejudice of race. 

The petition for removal also proceeds upon the ground that 
the indictment was returned by a grand jury organized under the 
Code of Mississippi, vi'hich went into operation in 1892 after the 
date of the alleged murder, when, it is contended, it should have 
been organized in the mode required by the Mississippi Code of 
1880, in force at the time the offence in question was committed. 

"The organization of the grand jury under a statute of the 
State, (even if that statute was not applicable to offences com- 
mitted before its passage), rather than under a statute that was 
applicable, constitutes no ground for the removal of the prosecu- 
tion into the Federal court, unless the statute whose provisions 
were followed expressly or by its necessary operation denied to 
the accused some 'right secured to him by any law providing for 
the equal civil rights of citizens of the United States.' It is not 
every denial by a state enactment of rights secured by the Consti- 
tution or laws of the United States that is embraced by section 
641 of the Revised Statutes. The right of removal given by that 
section exists only in the special cases mentioned in it. Whether 
a particular statute, which does not discriminate against a class 
of citizens in respect of their civil rights, is applicable to a pend- 
ing criminal prosecution in a state court, is a question, in the first 
instance, for the determination of that court, and its right and 
duty to finally determine such a question cannot be interfered 
with by removing the prosecution from the state court, except in 
those cases which, by express enactment of Congress, may be re- 
moved for trial into the courts of the United States. If that 
question involves rights secured by the Constitution and laws of 
the United States, the power of ultimate review is in this court 
whenever such rights are denied by the judgment of the highest 
court of the State in which the decision could be had. As the 
judges of the state courts take an oath to support the Constitu- 
tion of the United States as well as the lavys enacted in pursu- 
ance thereof, and as that Constitution and those laws are of 
supreme authority, anything in the constitution or laws of any 
State to the contrary notwithstanding, 'upon the state courts, 
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equally with the courts of the Union, rests the obligation to 
guard, enforce and protect every right granted or secured by tht 
Constitution of the United States and the laws made in pursuance 
thereof, whenever those rights arp I'mmlvprl in anv suit or pro- 
ceeding before them' ; and 'if they fail therein, and withhold or 
deny rights, priviliges or immunities secured by the Constitution 
and laws of the United States, the party aggrieved may bring the 
case from the highest court of the State in which the question 
could be decided to this court for final and conclusive determina- 
tion.' Robb V. Connolly, iii U. S. 624, 637. 

"But it is said that the statute under which the grand jury 
was organized was c.v post facto when applied to the case of the 
present defendant, and for that reason the judgment should be 
reversed. This question does not depend upon section 641 of the 
Revised Statutes, but upon the clause of the Constitution forbid- 
ding a State to pass an ex post facto law. It is not clear that 
the record so presents this point as to entitle us to consider it un- 
der the statutes investing this court with jurisdiction to reexam- 
ine the final judgments of the highest courts of the several States. 
But, as human life is involved, as the defendant pleaded not 
guilty, and as the State, by its attorney general, had discussed 
the question upon its merits without disputing the authority of 
this court to pass upon it, we will assume, and we think it may 
be properly assumed, that the plea of not guilty, in connection 
with the petition for removal, sufficiently presents the question, 
and shows that the state court denied to the accused what he 
specially set up and claimed to be a right secured to him by the 
Constitution of the United States. 

"By the constitution of jMississippi of 1890, which was in 
force at the time of the commission of the alleged offence, it was 
provided: 'No person shall be a grand or petit juror unless a 
qualified elector and able to read and write ; but the want of any 
such qualification in any juror shall not vitiate any indictment or 
verdict. The legislature shall provide by law for procuring a list 
of persons so qualified, and the drawing therefrom of grand and 
petit jurors for each term of the Circuit Court.' Sec. 264. And 
by the same instrument it was also provided : 'AH crimes and mis- 
demeanors and penal actions shall be tried, prosecuted and pun- 
ished as though no change had taken place, until otherwise pro- 
vided by law.' Sec. 283. By the Mississippi Code of 1880, in 
force when the alleged murder was committed, it was provided 
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that "all male citizens of the United States and not being under 
the age of twenty-one years, nor over the age of sixty years, and 
not having been convicted of any infamous crime, shall be quali- 
fied to serve as jurors within the county of their residence.' Sec. 
1661 ; and by section 1664 of the same code it was provided that 
the board of supervisors of each county shall, at least twenty days 
before the term of every Circuit Court, select twenty persons 
competent to serve as jurors in said county, to be taken, as nearly 
as conveniently as may be, in equal numbers from each super- 
visor's district of the county, who shall serve as grand jurors 
for the next ensuing rerm of said court.' 

"The Annotated Code of 1892 went into effect on the first 
day of November, 1892, all prior statutes being thereby repealed. 
Sections 2358, 2361, 2365 of that code provide: Sec. 2358. 'The 
board of supervisors, at the first meeting in each year, or at a sub- 
sequent meeting if not done at the first, shall select and make a 
list of persons to serve as jurors in the Circuit Court for the next 
two terms to be held more than thirty days afterwards, and, as a 
guide in making the list, they shall use the registration books of 
voters ; and it shall select and list the names of qualified persons 
of good intelligence, sound judgment and fair character, and 
shall take them, as nearly as it conveniently can, from the several 
election districts, in proportion to the number of the qualified 
persons in each, excluding all who have served on the regular 
panel \\-ithin two years, if there be not a deficiency of jurors.' 
Sec. 2361. 'The names of the persons on the jury list shall be 
written on separate slips of paper by the clerk of the Circuit Court, 
and put in a box kept for that purpose, marked "jury box," which 
shall be securely locked and kept closed and sealed, except when 
opened to draw the jurors.' Sec. 2365. 'At each regular term 
of the Circuit Court, and at a special term if necessary, the judge 
shall draw, in open court, from the jury box the slips containing 
the names of fifty jurors to serve as grand and petit jurors for 
the first week and thirty to serve as petit jurors for each subse- 
quent week of the next succeeding term of court ; and he shall 
make and carefully preserve separate lists of the names, and shall 
not disclose the name of any juror drawn. The slips containing 
the names so drawn shall be placed by the judge in envelopes, a 
separate one for each week, and he shall securely seal and deliver 
them to the clerk of the court, so marked as to indicate which 
contains the names of the jurors for the first and each subse- 
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quent week. If in drawing it appears that any juror drawn has 
died, removed or ceased to be quahfied or liable to serve as a 
juror, the judge shall cause the slip containing the name to be 
destroyed, the name to be stricken from the jury list, and he shall 
draw another name to complete the required number." 

"The contention of the accused is that the constitution of the 
State (Sec. 283) required that the indictment against him should 
have been by a jury of the grand inquest organized as directed 
in the Code of 1880, because that code was in force at the date 
of the murder charged to have been committed; and that the 
law upon that subject in the Code of 1892 would be ex post facto 
if applied to his case. 

"We perceive in these constitution and statutory provisions 
nothing upon which to rest the suggestion that the accused was 
tried under a law that was ex post facto in its application to his 
case. At the time the homicide was committed no person was 
competent to be a grand or petit juror unless he was a qualified 
elector and able to read and write. This requirement was attend- 
ed by an injunction that the legislature should provide by law for 
procuring a list of persons so qualified, and for drawing there- 
Trom of grand and petit jurors for each term of the Circuit Court. 
Miss. Const., Sec. 264. And, as ^ye have seen, it was further 
provided that all crimes and misdemeanors and p;nal actions 
should be tried, prosecuted and punished as though no change 
had taken place until otherwise provided by law. Miss. Const.. 
.Sec. 283. It is clear that the provision in the constitution of 
1890 pri:scribing the qualifications of grand and petit jurors be- 
came the law of the State immediately upon the adoption of the 
constitution, and thaL legislation was not necessary to give it 
effect ; and that the provisions of the Code of 1880 for the con- 
duct of trials was not superseded by those on the same subject in 
the Code of 1892. 

"It is equally clear that the provisions of the Code of 1892 
it'gulating the selection of grand and petit jurors were not ex 
post facto as to the case of Gibson, although they were not in 
force when the alleged homicide was committed. The require 
n.ent of the constitut-on of 1890 that no person should be a grand 
or petit juror unless he was a qualified elector and able to read 
and wrile, did not privent the legislature from providing, as was 
done in the Code of i892, that persons selected for jury service 
shcaild possess good intelligence, sound judgment and fair char- 
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acter. Such regulations are always within the power of a legis- 
lature to establish unless forbidden by the constitution. They 
tend to recure the proper administration of justice, and are in the 
interest, equally, of <he public and of persons accused of crime. 
We do not perceive that the Code of 1892, in force when the m- 
dictment was found, affected in any degree the substantial rights 
of those who had committed crime prior to its going into effect. 
It did not make criminal and punishable any act that was inno- 
cent when committed, nor aggravate any crime previously com- 
mitted, nor inflict a greater punishment than the law annexed 
to such crime at the time of its commission, nor alter the legal 
rules of evidence in order to convict the offender. These are the 
general tests for determining whether a statute is applicable to 
offences committed prior to its passage. Calder v. Bull, 3 Dall. 
386, 390 ; Cummings v. Missouri, 4 Wall. 277 ; Ex parte Garland, 
4 Wall. 333; Kring v. Missouri, 107 U. S. 221, 228; Duncan v. 
Missouri, 152 U. S. 377, 382. The provisions in question related 
simply to procedure. They only prescribed remedies to be pur- 
sued in the administration of the law, making no change that 
could materially affect the rights of one accused of crime thereto- 
. fore committed. The inhibition upon the passage ex post facto 
laws does not give a criminal a right to be tried, in all respects, 
by the law in force when the crime charged was committed. The 
mode of trial is always under legislative control," subject only to 
the condition that the legislature may not, under the guise of 
establishing modes of procedure and prescribing remedies, vio- 
late the accepted principles that protect an accused person against 
ex post facto enactments. In Hopt v. Utah, no U. S. 574, 589, 
a statute that permitted the crime charged to be established by 
witnesses who by the law at the time the offence was committed 
were incompetent to testify in any case whatever was adjudged 
not to be ex post facto within the meaning of the Constitution, 
the court observing that such a statute did not increase the pun- 
ishment nor change the ingredients of the offence nor the ultimate 
facts necessary to establish guilt, but related to 'modes of pro- 
cedure only, in which no one can be said to have a vested right, 
and which the State, upon grounds of public policy, may regulate 
at pleasure.' Hence it has been held that a general statute giving 
the government more challenges than it had at the time of the 
commission of a particular offence was constitutional. Wal- 
ston V. Commonwealth, 16 B. Mon. 15, 39. 

19 
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"It is also assigned for error: i. That the court ordered the 
sheriff 'to summon fifty men from the good and lawful body of 
Washington County,' etc., when he should have been ordered to 
summon 'persons qualified as jurors,' or 'said fifty men, jurors 
as required by law.' 2. That the order directed the sheriff to 
'summon said fifty men to serve as special jurors in the case of 
State V. John Gibson, when the order should have directed the 
sheriff to summon fifty men or persons as jurors, and to serve 
as jurors in the case of the State v. John Gibson as special jurors. 
Without stopping to consider whether the particular order com- 
plained of was in accordance with correct practice, it is only 
necessary to say that the objection presented by the assignment 
of error raises no question of a Federal nature. The conduct of 
a criminal trial in a state court cannot be reviewed by this court 
unless the trial is had under some statute repugnant to the Con- 
stitution of the United States, or was so conducted as to deprive 
the accused of some right or immunity secured to him by that 
instrument. Mere error in administering the criminal law of a 
State or in the conduct of a criminal trial — no Federal right being 
invaded or denied — is beyond the revisory power of this court 
under the statutes regulating its jurisdiction. See Andrews v. 
Swartz, 156 U. S. 272, 276; Bergemann v. Backer, 157 U. S. 655, 
659. Indeed, it would not be competent for Congress to confer 
such power upon this or any other court of the United States. 

"We may observe that the former decisions of this court, 
upon which the counsel for the accused relied with much con- 
fidence, do not go to the extent claimed by them. Underlying all 
of those decisions is the principle that the Constitution of the 
United States, in its present form, forbids, so far as civil and 
political rights are concerned, discrimination by the General Gov- 
ernment, or by the States, against any citizen because of his race. 
All citizens are equal before the law. The guarantees of life, 
liberty and property are for all persons, within the jurisdiction of 
the United States, or of any State, without discrimination against 
any because of their race. Those guarantees, when their viola- 
tion is properly presented in the regular course of proceedings, 
must be enforced in the courts, both of the Nation and of the 
State, without reference to considerations based upon race. In 
the administration of criminal justice no rule can be applied to 
one class which is not applicable to all other classes. The safety 
of the race, the larger part of which was recently in slavery, lies 
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in a rigid adherence to those principles. Their safety — indeed, 
the peace of the country and the Hberties of all — would be imper- 
illed, if the judicial tribunals of the land permitted any departure 
from those principles based upon discrimination against a par- 
ticular class because of their race. We recognize the possession 
of all these rights by the defendant; but upon a careful consid- 
eration of all the points of which we can take cognizance, and 
which have been so forcibly presented by his counsel, who are of 
his race, and giving him the full benefit of the salutary principles 
heretofore announced by this court in the cases cited in his be- 
half, we cannot find from the record before us that his rights 
secured by the supreme law of the land were violated by the trial 
court or disregarded by the highest court of Mississippi. We 
cannot say that any error of law of which this court may take 
cognizance was committed by the courts of the State, nor, as a 
matter of law, that the conviction of the accused of the crime of 
murder was due to prejudice of race." 



10. Suits By Aliens Against United States Oilicers. 

In cases where a personal action has been brought in any 
state court by an alien against any citizen of a state who is, or, at 
the time the action accrued, was a civil officer of the United 
States, being a non-resident of that State wherein jurisdiction 
is obtained by the state court by personal service of process, such 
action may be removed into the Circuit Court of the United 
States in and for the district in which the defendant shall have 
been served with the process, in the same manner as provided 
for the removal of suits against revenue officers. The writ of 
certiorari will lie to bring the record to the Circuit Court from 
the state court, and if the defendant is in custody, habeas corpus 
will lie to bring him before the court. 

Procedure in Cases of Removal. 

To remove a case, the defendant must file in the state court, 
except in cases of local influence and suits against revenue offi- 
cers, at or before the time when he is obliged to answer or plead 
to the declaration or complaint, a petition and bond for the re- 
moval of the case from the state court to the Circuit Court held 
in the district where the suit is pending. In cases of prejudice 
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and local influence and suits agains,t revenue ofiicers, the petition 
must be filed in the Circuit Court of the United States, and not 
in the state court. The petition, in any case of removal, must 
shoviT the facts upon which the removal is ' based. ^^^ On the filing 
of the petition, it is the duty of the state court to accept the surety 
and proceed no further in the cause, and the suit shall then pro- 
ceed in the Circuit Court in the same manner as if it had been 
brought there by original process. ^^^ 

If a case has been lawfully removed, and the state court 
refuses to send up the record, the Circuit Court can issue a writ 
of certiorari commanding the state court to do so, and if the clerk 
of the state court should refuse, he becomes liable to fine and 
imprisonment. Also, the Circuit Court can enjoin a party to the 
suit from further prosecuting the action in the state court. The 
proceedings of the state court, such as attachments of property, 
bonds of indemnity, and writs of injunction are not dissolved by 
the removal, in fact, all proceedings of the state court stand.^'*^ 
The opposite party to the suit may contest the right of removal 
by filing in the Circuit Court a motion to remand the case, or the 
Circuit Court of its own motion may remand the case if it appears 
from the record that the case was wrongfully removed. If the 
case is remanded, the decision of the Circuit Court is final, and 
the order remanding cannot be reviewed either by appeal or writ 
of error.^*^ 

"'Penn. v. Bender, 148 U. S. ,255, (1893) ; Carson v. Dunham, 121 
U. S. 421, (1887). 

""Kansas Ry. Co. v. Daughtry, 138 U. S. 298, (1890) ; Springer v. 
Howes, 69 Fed. Rep, 849, (1895) ; Mexican Ry. Co. v. Davidson, 157 U. S. 
201, (189s). 

""Duncan v. Gegan, loi U. S. 810, (1879). 

"•Patten v. Cilley, 62 Fed. Rep. 497, (1894) ; Mo. Pac. Rv. Co. v. Fitz- 
.gerald, 160 U. S. 556, (1895). 



CHAPTER IX. 



JURISDICTION OF DISTRICT COURTS. 

The jurisdiction of the United States District Courts is pro- 
vided for by acts of Congress, and such jurisdiction covers a par- 
ticular class of cases, and, as a rule, no particular amount must 
be involved in order to give the District Courts jurisdiction. 
The District Courts have jurisdiction in the following cases: 
First. All crimes not capital. Second. Cases of piracy when no 
Circuit Court is held in the district. Third. Suits for penalties 
and forfeitures under any law of the United States. Fourth. 
Suits at common law brought by the United States, or by any 
officer thereof. Fifth. Suits in equity to enforce a lien of the 
United States upon any real estate for any internal revenue tax. 
Sixth. Suits to recover damages due the United States. Sev- 
enth. All cases arising under the postal laws. Eighth. All pro- 
ceedings for the condemnation of property taken as prize, in pur- 
suance of Sec. 5308, title, "Insurrection." Ninth. All suits by 
the assignee of any debentures for draw-back of duties. Tenth. 
Suits under the civil rights laws to recover damages for injury 
to person or property. Eleventh. Suits by aliens for torts com- 
mitted against the law of nations, or of a treaty of the United 
States. Twelfth. Suits against consuls or vice consuls. Thir- 
teenth. Of all matters and proceedings in bankruptcy. Four- 
teenth. Suits against the United States to collect claims not 
exceeding one thousand dollars. Fifteenth. Proceedings to 
condemn for national public purposes land situated within their 
respective districts. Sixteenth. Prize cases. Seventeenth. 
All cases of admiralty and maritime jurisdiction. 



1. Crimes Not Capital. 

The Revised Statutes of the United States, Sec. 563, pro- 
vides that the District Courts shall have jurisdiction "of all 
crimes and ofifences cognizable under the authority of the United 
States, committed within their respective districts, or upon the 
high seas, the punishment of which is not capital." The Circuit 
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Courts are given jurisdiction of all capital crimes. When is a 
crime a capital crime ? The test of a capital crime is not the pun- 
ishment which is imposed, but that which may be imposed under 
the statute. Thus, a conviction for murder is a conviction of a 
capital crime, though the jury qualify their verdict of guilty by 
adding the words, "without capital punishment. "^*- 

The courts of the United States have no common law juris- 
diction of crimes. All crimes against the United States are made 
such by statute, and there is no such thing as a common law crime 
against the United States. Before the courts can take jurisdic- 
tion. Congress must make the act a crime, affix a punishment, 
and give some court jurisdiction of the case. If Congress has 
not done this, no United States Court has jurisdiction to try the 
offender.^*" State courts have no jurisdiction to try or punish 
offenses against the United States, nor can Congress confer such 
jurisdiction upon them. State courts can punish no offenses but 
those against the states themselves. 

The United States Courts have jurisdiction of crimes com- 
mitted upon the high seas, but this does not exclude jurisdiction 
by state courts where the crime is committed in a port within the 
boundaries of a state. If not within the boundaries of any state, 
and in territory of the United States or upon the high seas, the 
Circuit or District Courts have jurisdiction. But if the offense 
is against the laws of the state, and within the boundaries of the 
state, although on a merchant vessel, in a harbor of the state, the 
state courts have jurisdiction to the exclusion of the United 
States Courts unless tue act is in violation of some law or treaty 
of the United States. The Great Lakes are high seas.^^* 

A foreign merchant vessel, while within state limits, is sub- 
ject to the laws of the state, and is within the jurisdiction of its 
courts, and crimes committed on such vessels, although between 
foreigners, are within the control of the state unless a treaty pro- 
vides otherwise. This is not true of ships of war ; a war vessel 
carries its own nationality with it wherever it goes, and it is con- 
sidered a part of the soil of the country to which it belongs. A 
war ship, while in a foreign port, is not subject to the laws of 

"Titzpatrcik v. United States, 178 U. S. 304, (1900). 

""Jones V .United States, 137 U. S. 202, (1890) ; United States v. Hall 
98 U. S. 343, (1878). 

"*United States v. Rodgers, 150 U. S. 249, (1893) ; Cross v. North 
Car., 132 U. S. 131, (1889). 
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that country. A merchant ship in a foreign port is subject to 
the laws of the foreign country, but if the merchant ship is on 
the high seas it is not subject *o the laws of any foreign country. 
The Trent case in 1862, and the Barrundia case in 1890, illus- 
trates the law as to a private vessel on the high seas and in a 
foreign port. In the Trent case, Commodore Wilkes, of the San 
Jacinto, a public vessel of the United States, removed Messrs. 
Mason and Slidell from a British private vessel on the high seas. 
England said her rights were violated, and insisted that Mason 
and Slidell should be replaced and returned on board a British 
ship. This was complied with by our government. Although 
Mason and Slidell were not British subjects, yet we had no 
authority to arrest them on a British private vessel on the high 
seas. If the British vessel was in an American port our author- 
ity would be unquestioned unless we had surrendered this right 
by treaty. 

The Barrundia case occurred in 1890, and at that time cre- 
ated considerable comment. In this case Barrundia, who was a 
political refugee from Guatemala, took passage, at a Mexican 
port, on the Pacific Mail Steamship Acapulco (American) for 
Salvador. The steamer was to stop at several ports of Guate- 
mala, and on learning this, the government of Guatemala pro- 
posed to arrest him. In the attempt to arrest Barrundia, on 
board the steamship, he resisted and was killed. Our government 
disgraced our officers for not resisting the arrest, but it seems 
our government was wrong in their view of the case, because it 
is a rule that a merchant vessel of one country in the port of an- 
other is subject to the local laws. 

By the Constitution, the accused in all criminal prosecutions 
has the right to be tried by an impartial jury of the state and dis- 
trict wherein the crime shall have been committed, but, when not 
committed within any state, the trial shall be at such place or 
places as Congress may by law have directed. When any offense 
is begun in one district and completed in another, it shall be 
deemed to have been committed in either, and may be dealt with, 
inquired of, tried, determined and punished in either district, in 
the same manner as if it had been actually and wholly committed 
therein.^*^ 

"'Ball V. United States, 140 U. S. 118, (1891). 
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If any offense be committed m any place which has been or 
may be ceded to, and under the jurisdiction of the United States, 
which offense is not specially prcfvided for by any law of the 
United States, such offense shall be liable to, and receive the 
same punishment as the laws of the state in which such place is 
situated, now in force, provide for the like offense when com- 
mitted within the jurisdiction of such state, and no subsequent 
repeal of any such state law shall affect any prosecution for such 
offense in any court of the United States. ^^^ 

At common law no judgment for corporal punishment could 
be pronounced against a man in his absence, and in all capital fel- 
onies it was essential that it should appear of record that the 
defendant was asked before sentence if he had anything to say 
why it should not be pronounced. The reasons for the rule of 
the common law are that the defendant might be identified by the 
court as the real party adjudged guilty; that he might have a 
chance to plead a pardon, or move in arrest of judgment, and 
that the example might tend to deter others from the commission 
of similar offenses.^*' 



2. Cases of Piracy. 

The Revised Statutes, Section 563, provides that the District 
Court shall have jurisdiction of all cases arising under any act 
for the punishment of piracy, when no Circuit Court is held in 
the district of such court. The Circuit Courts have jurisdiction 
of all capital crimes, and as piracy is one of this class, the juris- 
diction properly belongs to the Circuit Courts, but Congress has 
given the District Courts jurisdiction under the circumstances 
as given above. 

Robbery committed on the high seas is piracy, and, robbery 
that is meant here is the crime of robbery as recognized and de- 
fined at the common law.'^** 

The Constitution of the United States gives Congress the 
power to define and punish piracies and felonies on the high 
seas. Acting on this constitutional provision. Congress has pro- 
vided that every person who on the high seas commits the crime 

""Rev. Stat, Sec. S39i. 

"'Ball V. United States, 140 ¥. S. 118, (1891). 

"''United States v. Palmer, 3 Wheat. 610, (1818). 
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of piracy, as defined by the law of nations, and is afterward 
brought into or found in the United States, shall suffer death. 
Also, seamen who prevent their commander from defending his 
vessel, are pirates and shall suffer death. The test of piracy is the 
same as the test of robbery on land. It is not necessary that the 
motive be plunder from all nations. It is only necessary that the 
spoliation or intended spoliation be felonious, that is, with intent 
to injure, and without legal authority or lawful excuse. The 
American colonists in the American Revolution were declared 
pirates by Great Britain, and so were the cruisers of the Confed- 
erate government by the Federal government during the Civil 
\\ ar. All persons are authorized to seize pirates, and property 
found on board a pirate ship strictly goes to the state ; but, as a 
rule, the true owner of the property is allowed to takp it when 
he proves his claim. 



3. Suits for Penalties and Forfeitures. 

District Courts have jurisdiction over suits to recover pen- 
alties and forfeitures incurred under any law of the United 
States. Such suits may be civil actions in personam or in rem. 
An example under this provision would be an action to recover 
a penalty for a violation of the law prohibiting the importation 
of aliens under contract to perform labor in the United States. ^^' 
The Circuit Courts have jurisdiction over this class of cases only 
when such jurisdiction is expressly conferred by the act of Con- 
gress imposing the penalty or forfeiture. 

4. Suits by the United States or Officers. 

As a rule, the United States can not be sued in any court 
without its consent ; but as plaintiff, it can sue in any court. Suit 
is brought by some officer of the United States, and any person 
holding office under any act of Congress is an officer within this 
clause. In all cases of contract with the United States, they must 
have a right to enforce the performance of such contract, or to 
recover damages for their violation, by actions in their own 
name, unless a different mode of suit be prescribed by law. It 

"'Lees V. United States, iSo U. S. 476, (1893). 
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would be strange to deny to the United States a right which is 
secured to every citizen of the United States.^^" 



5. Suits for Payment of Revenue Tax. 

Section 563 of the Revised Statutes gives the District Courts 
jurisdiction of all suits in equity to enforce the lien of the United 
States upon any real estate for any internal revenue tax, or to 
subject to the payment of any such tax any real estate owned by 
the delinquent, or in which he has any right, title or interest. This 
provision is necessary in order to secure the payment of revenue 
due the United States. Without the proper means of collecting 
revenue, the government may in many ways be hindered, and 
thus the public service be defective and unsatisfactory. 

■6. Suits to RecoTer Forfeitures or Damages. 

The District Courts have jurisdiction of all suits for the 
recovery of any forfeiture or damages under Section 3490, title, 
"Debts due by or to the United States" ; and such suits may be 
tried and determined by any District Court within whose juris- 
dictional limits the defendant may be found. 



H. Cases Arising Under the Postal Laws. 

The District Courts have jurisdiction of all causes arising 
under the postal laws of the United States. The Circuit Courts 
have a concurrent jurisdiction in this class of cases. The courts 
of the district in which a letter constituting an offense is received, 
has jurisdiction of the ofifense, and the offender has also been 
held punishable at the place where he mailed the letter. ^°^ 

By acts of Congress it is an offense to obstruct the delivery 
of the mail ; to inclose letters with printed matter ; to detain let- 
ters ; to destroy letters;. to post obscene books; tO' counterfeit 
stamps ; to commit larceny, robbery, or embezzle from the mail ; 
or to receive articles stolen from the mail. 

""Dugan V. United States, 3 Wheat 172, (1818) ; In re Debs, 158 U. S. 
564, (189s). 

'"In re Palliser, 136 U. S. 257, (1890). 
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8. Condenmatioii of Property Tsed in Aiding Insurrec- 
tions. 

The District Courts have jurisdiction of all proceedings for 
the condemnation of property taken as prize, in pursuance of 
Section 5308, title, "Insurrection." This section provides that 
whenever during any insurrection against the government of the 
United States, after the President shall have declared by proclam- 
ation that the laws of the United States are opposed, and the 
execution thereof obstructed, by combinations too powerful to be 
suppressed by the ordinary course of judicial proceedings, or by 
the power vested in the marshals by law, any person, or his agent, 
attorney, or employe, who sells or gives any property in aid or 
promotion of such resistance of the laws, all such property shall 
be lawful subject of prize and capture wherever found; and it 
shall be the duty of the President to cause the same to be seized, 
confiscated, and condemned. 



9. Suits for Draw-Back of Duties. 

The Revised Statutes provide that the jurisdiction of the 
District Courts shall extend to all suits by the assignee of any 
debenture for draw -back of duties, issued under any law for the 
collection of duties, against the person to whom such debenture 
was originally granted, or against any endorser thereof to recover 
the amount of such debenture. ^"^ A debenture is a certificate 
given in pursuance of law, by the collector of a port of entry, 
for a certain sum of money due by the United States, payable at 
a time therein mentioned, to an importer for draw-back of duties 
on merchandise imported and exported by him, provided the 
duties on the said merchandise shall have been discharged prior 
to the time aforesaid. Under this class of cases, if an importer 
of goods enters such goods for exportation and pays the duties, 
he is entitled to a certain amount of the sum paid on the exporta- 
tion, and this sum is called a draw-back. On the application of 
the importer, the collector of the port issues a certificate in writ- 
ing showing that the importer is entitled to a certain sum on the 
exportation of the goods on which import duties have been paid. 
Debentures are assignable by delivery and endorsement, and if 

"'Campbell v. United States, 107 U. S. 407, (1882). 
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the collector refuses to pay, suit may be maintained in either the 
District or Circuit Courts. 



10. Suits Under Civil Rights Laws. 

In this class of cases suit may be brought by any person for 
the recovery of damages on account of any injury to his person 
or property, or of the deprivation of any right or privilege of a 
citizen of the United States by any act done in violation of the 
Civil Rights Laws.^^^ The Civil Rights Laws were designed to 
secure to certain classes of our citizens the same protection as is- 
accorded to the white citizens. 

The Fourteenth Amendment to the Constitution of the 
United States provides that no state shall make or enforce any 
law which shall abridge the privileges or immunities of citizens- 
of the United States ; or deprive any person of life, liberty, or 
property without due process ; or deny to any person within its- 
jurisdiction the equal protection of the laws. This amendment 
applies to white as well as colored persons, and protects them 
against their own state and other states in which they may hap- 
pen to be. In other words, the object of the amendment is to 
prevent any discrimination between whites and blacks. 

Congress has by various acts attempted to secure to the col- 
ored citizens their rights under the Constitution, but the states 
seem to evade the acts of Congress in many ways. The rule as 
laid down in the Constiution is that the negroes shall not be dis- 
criminated against by law. If the law of the state applies equally 
to whites and blacks, there is no contravention of the Constitu- 
tion. For instance, where equally good schools are provided for 
white and colored children, and that each shall attend their own 
school ; or where the races are separated in public conveyances ; 
or where sections are reserved in theatres. All such regulations 
are not contrary to the Constitution or laws of the United States 
so long as the accommodations are equal and the regulations 
reasonable. The amendments secure political rights as well as 
civil rights. 

"'United States v. Sanges, 48 Fed. Rep. 78, (1891). 
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11. Suits by Aliens for Torts Against Law of Nations. 

The District Courts, by Section 563 of the Revised Statutes, 
are given jurisdiction of all suits brought by an alien for a tort 
only in violation of the law of nations, or of a treaty of the United 
States. All persons are aliens unless they are born or natural- 
ized citizens. States cannot confer citizenship upon any one ex- 
cept what is called state citizenship. Citizenship of the United 
States can only be conferred by United States law. State citi- 
zenship does not remove the status of an alien as far as the 
United States government is concerned, this can only be done by 
the national government. 

12. Suits Against Consuls or Tice Consuls. 

By act of Congress, the District Courts are given jurisdic- 
tion over all suits against consuls or vice consuls. A consul is a 
commercial agent appointed by a government to reside in a sea- 
■ port or other town of a foreign country, and commissioned to 
watch over the commercial rights and privileges of the nation 
appointing him. A vice consul is one acting in the place of a 
consul. Consuls, by the law of nations, are not entitled to the 
peculiar immunities of ambassadors. In civil and criminal cases 
they are subject to the local laws, in the same manner with other 
foreign residents, owing a temporary allegiance to the state. 

Before foreign consuls can exercise any duties in the United 
States, they must be recognized by the President and receive 
their exequaturs. The higher grade of diplomatic agents are 
exempt from suits in countries to which they are accredited, but 
in the United States, the Supreme Court has jurisdiction as far 
as jurisdiction can be exercised by any court over such officers. 
Consuls belong to a lower grade of commercial agents, and as 
they are not exempt from suits, our government has provided 
that suits against them shall be brought in the District Courts. 
This jurisdiction is exclusive of the state courts. If a consul 
is sued in a state court, he may plead his exemption, and on the 
production of his exequater, the Court will dismiss the case. He 
cannot waive his exemption because the privilege is that of the 
country he represents and not his personal privilege. ^"^ 

"*In re Baiz, 135 U. S. 403, (1890); Davifi v. Packard, 6 Pet. 41, 
(1832). 
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13. All Cases of Bankruptcy. 

Congress has power to enact uniform laws in regard to 
bankruptcy, and until Congress passes a bankrupt law, the differ- 
ent states have power to make their own bankrupt laws. But as 
soon as Congress passes a national bankrupt law, the laws of the 
states are suspended till tjie national law is repealed. Thus far 
in the history of the United States, Congress has passed four 
bankrupt laws. The first was passed in 1800 and repealed in 
1803 ; the second was passed in 1841 and repealed in 1843 ; the 
third was passed in 1867 and repealed in 1878; the fourth was 
passed in 1898, and is the law on this subject at the present time. 

Under the present bankrupt law, the courts of bankruptcy 
are the District Courts of the United States and of the territories, 
the Supreme Court of the District of Columbia, and the United 
States Courts of the Indian Territory and of Alaska. They are 
invested with such jurisdiction in law and in equity as will enable 
them to exercise original jurisdiction in bankruptcy proceedings, 
in vacation in chambers and during their respective terms; to 
adjudge persons bankrupt who have had their principal place of 
business, resided, or had their domicile for the preceding six 
months, or the greater portion thereof, within their respective 
territorial jurisdictions, or who do not have their principal place 
of business, reside, or have their domicil within the United 
States, but have property within the jurisdiction of the court or 
have been adjudged bankrupts by competent courts of jurisdic- 
tion without the United States, and have property within their 
jurisdictions. The new law has been before the Supreme Court 
in a number of cases. ^^^ 



14. Suits Against the United States. 

The District Courts have jurisdiction of suits against the 
United States to collect claims not exceeding one thousand dol- 
lars for money only, founded upon the Constitution of the United 
States or on any law of Congress, except for pensions, or upon 
any contract expressed or implied with the government of the 
United States, or for damages, liquidated or unliquidated, in 

""West Co. V. Lea, 174 U. S. 590, (1899) ; Bardes v. Hawarden, 175 
U. S. 526, (1899) ; Forsythe v. Vehmeyer, 177 U. S. 177, (1900) ; Bardes 
V. Hawarden, 178 U. S. 524, (1900). 
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cases not sounding in tort, in respect of which claims the plain- 
tiff would be entitled to redress against the United States in a 
court of law, equity or admiralty, if the United States were 
suable, except war claims which, before March 3, 1887, were 
rejected or reported on adversely by any Court, Department or 
Commission authorized to hear the same.^"" 



15. Proceedings to Condemn Land, 

The District Courts have jurisdiction over proceedings to 
condemn lands for National public purposes. This is as to land 
situated within their respective districts as the jurisdiction of 
each District Court is limited to the district in which the court is 
held. 

So far as the general government may deem it important to 
appropriate lands or other property for its own purposes, and to 
enable it to perform its functions — as must sometimes be neces- 
sary in the case of forts, lighthouses, and military posts or roads, 
and other conveniences and necessities of government, the genejal 
government may exercise the authority as well within the states 
as within the territory under its exclusive jurisdiction; and its 
right to do so may be supported by the same reasons which sup- 
port the right in any case; that is to say, the absolute necessity 
that the means in the Government for performing its functions 
and perpetuating its existence should not be liable to be controlled 
or defeated by the want of consent of private parties or of any 
other authority.^^^ 

16. Prize Cases. 

Exclusive jurisdiction is given to the District Courts of all 
prizes brought into the United States, except prizes taken in pur- 
suance of the statute authorizing the confiscation of property 
employed in aid of any insurrection against the United States, in 
which cases the Circuit Courts have a concurrent jurisdiction 
with the District Courts. The State Courts have no jurisdiction 
over prize cases. 

A prize includes enemy's property captured on the high seas 



"''United States v. Jones, 131 U. S. i, (1889). 
"'Kohl V. United States, 91 U. S. 367, (1875). 
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or in territorial waters belonging either to the captor or to the 
enemy, and property of neutrals captured and confiscated for 
breach of blockade or as a contraband of war. Even the property 
of an American citizen, if found in the enemy's country after the 
breaking out of hostilities, is subject to seizure as prize; the char- 
acter of enemy property being impressed upon it by operation of 
law.i"^ 

In order to vest the title of the prize in the captors, it must 
be carefully brought into some port, and this is usually done by 
putting the vessel in charge of a prize master, whose duty is, im- 
mediately on his arrival in port, to institute proceedings for con- 
demnation. All the ship's papers must be deposited in Court, and 
the officers and crew of the captured ship are examined upon in- 
terrogatories, in order to get a complete record which will de- 
termine whether the prize is lawful or not. 

The principles that govern nations in the taking of prizes are 
to be found in public international law, and this international law 
exists by the consent of nations, and such consent is to be found 
in^ treaties, conventions, and customs of the different nations in 
their dealings with each other. The law of nations prescribe the 
principles ; but each nation determines its own rules of practice for 
applying those principles. For instance, the Navy Department ot 
the United States prescribes rules for captures made by our gov- 
ernment.^'^ 



17. Admiralty and Maritime Cases. 

In the United States, the District Court is the Admiralty and 
Maritime Court. The Constitution of the United States, in con- 
ferring judicial power upon the Federal government over this 
class of cases, expressly uses the terms "Admiralty" and "Mari- 
time," and- this was done in order to prevent a narrow construc- 
tion or application of this jurisdiction. "Admiralty," originally, 
referred only to crimes; "Maritime" refers to contracts and all 
rights pertaining to commerce and navigation. The term "Ad- 
miralty" may be used in a very broad sense, and if so used, it 
will include questions that properly come under the term "Mari- 

"'The Venus, 8 Cranch 253, (1814). 

""The Dos Hermanos, 2 Wheat. 76, (1817) ; The Newfoundland and 
others, 176 U. S. 97, 361, 535, 568, (1900): The Amiable Isabella, 6 
Wheat. I, (1821) ; The Carlos F. Rose, 177 U. S. 655, (1900). 
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time." So, using the term "Admiralty" in the broadest sense, it 
may be said to cover the following cases: i. Criminal cases. 2. 
Prize cases. 3. Civil cases, and civil cases may be divided into: 
a. contracts, b. torts. The criminal jurisdiction of the District 
Courts has been discussed, also, the jurisdiction over prize cases, 
so we will now take up the civil cases of Admiralty jurisdiction. 



Extent of Civil Admiralty Jurisdiction. 

The Revised Statutes of the United States, Section 563, pro- 
vides that the District Courts shall have jurisdiction "of all civil 
causes of admiralty and maritime jurisdiction, saving to suitors 
in all cases the right of a common law remedy, where the com- 
mon law is competent to give it ; and of all seizures on land and 
on waters not within admiralty and maritime jurisdiction. And 
such jurisdiction shall be exclusive, except in the particular cases 
where jurisdiction of such causes and seizures is given to the Cir- 
cuit Courts." The original admiralty jurisdiction under this stat- 
ute, is, with few exceptions, exclusive of all other United States 
Courts, and in all cases exclusive of the State Courts. Although 
the District Courts have exclusive jurisdiction over admiralty 
cases, yet their decisions are not final. An appeal can be taken 
from the decision of the District Court to the Circuit Court of 
Appeals, and the decision of the Court of Appeals is final, except 
in certain cases which may be reviewed by the Supreme Court by 
certiorari or the Court of Appeals may certify the case to the Su- 
preme Court. 

Formerly, the admiralty jurisdiction was limited to tide 
waters, but that is not the rule now. It extends to the navigable 
rivers of the United States, whether tidal or not, the Great Lakes 
and waters connecting them, and to all waters which of them- 
selves or by reason of their connection with other waters form a 
navigable highway on which commerce is or may be carried on 
with other states or foreign countries. It is the capability of the 
waters for commerce which subjects them to the jurisdiction of 
admiralty.^"" 

™The Hine v. Trevor, 4 Wall. SSS, (1866) ; The Eagle, 8 Wall. 15, 
(1868) ; The Daniel Ball, 10 Wall. 557, (1870) ; Ex parte Boyer, 109 U. S. 
629, (1884); United States v. Rodgers, 150 U. S. 249, (1893); The El- 
frida, 172 U. S. 186, (1898); In re Morrison, 147 U. S. 14, (1893); 
Leovy v. United States, 177 U. S. 621, (1900) ; Hermann v. Port, 69 Fed. 
Rep. 646, (1895). 
■20 
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Contracts and Torts. 

The civil admiralty jurisdiction has two divisions, namely, 
I. Contracts. 2. Torts. The jurisdiction over contracts depends 
upon the subject matter, torts upon locality. If the contract per- 
tains to commerce and navigation, admiralty has jurisdiction, al- 
though the contract was made upon the land. The contracts over 
which admiralty has jurisdiction may be enumerated as follows : 

I. seamen's wages. 2. CONTRACTS OF AFFREIGHTMENT. 3. 
CARRIAGE OF PASSENGERS. 4. CLAIMS OF MATERIAL MEN. 5. SAL- 
VAGE. 6. TOWAGE OF VESSELS. 7. GENERAL AVERAGE. 8. BOT- 
TOMRY AND RESPONDENTIA BONDS. 9. PILOTAGE. lO. WHARF- 
AGE. II. CLAIMS OF STEVEDORES. 12. POLICIES OF INSURANCE. 

I. Seamen^'s Wages. The term "seamen" includes the Cap- 
tain, mates, sailors, engineers, clerks, carpenters, firemen, deck- 
hands, porters, cooks, and everyone who contributes in navigating 
the vessel. All persons who do not contribute their aid in navi- 
gating the vessel or to its preservation in the course of their oc- 
cupation, as musicians, are not to be considered as seamen with a 
right to sue in the Admiralty Court for their wages. Seamen in 
the merchant vessels are required to enter into a contract in writ- 
ing, commonly called "shipping articles," and by these articles 
they are bound, under severe penalties, to render themselves on 
board 'the vessel according to the agreement. They are not al- 
lowed to leave the vessel without the consent of the Captain, and 
if they absent themselves without his consent, they forfeit a cer- 
tain part or all of their wages. A master may punish a seaman 
who refuses to do his duty ; but such punishment shall be rea- 
sonable. Corporal punishment by stripes is prohibited by act of 
Congress. ^"^ 

When taken sick, a seaman, if not at fault, is entitled to 
medical advice and aid at the expense of the ship during the life 
of his contract, and to wages for the same period ; and if a sailor 
dies on the voyage, his heirs are entitled to his full wages. ^"^ 
The right of seamen to wages is founded in the services per- 
formed, and to recover wages, the seaman has a triple remedy 
against the vessel, the owner, and the master.^"' 

="The General Riicker, 35 Fed. Rep. 152, (1888) ; The Stacey Clarke, 
54 Fed. Rep. 533, (1892) ; Robertson v. Baldwin, 165 U. S. 275, (1807). 

=°'The J. F. Card, 42 Fed. Rep. 92, (1890). 

'"'Leon Galceran. 11 Wall. 185, (1870) ; The New Idea, 60 Fed. Rep 
294, (1892) ; The Resolute, 168 U. S. 437, (1897). 
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2. Contracts of Affreightment. Goods may be shipped 
in the ordinary way, or a merchant may hire the ship and crew 
for one or more voyages. In either case, tlie ship is bound to 
the merchandise and the merchandise to the ship. When the 
ship is held out to carry for all, she is called a general ship, and 
the bill of lading is evidence of the contract. If a party hires the 
ship and crew, such a contract is called a charter party. The 
rights and liabilities of the parties are much the same whether 
the carrying is in the ordinary way, or by charter party. The 
carrier is liable for all losses except by act of God, public enemy, 
fault of shipper, inherent nature of the goods or by judicial pro- 
cess. The carrier has a lien for freight on the goods carried, un- 
less otherwise stipulated. The carrier may make reasonable lim- 
itations upon his liability; but public policy forbids exemption to 
any great extent.-"* 

3. Carriage of Passengers. The carrier is bound to exer- 
cise extraordinary care towards its passengers, and is liable for 
slight negligence. The relation of carrier and passenger begins 
fs soon as the passenger presents himself in a proper manner and 
is accepted by the carrier. Carriers by water are governed gen- 
erally by the same rules that govern carriers by land, and it is 
not necessary to speak further on this topic. 

4. Claims of Material Men. To facilitate the voyage and 
promote the safety and employment of the vessel, debts con- 
tracted for repairs, or for necessaries for the ship, the maritime 
law sanctions and presumes the pledge of the ship for their pay- 
ment. The persons who supply these necessaries and repairs are 
called material men, and they have a lien on the ship for such 
services rendered. The lien takes precedence of all claims except 
for seamen's wages or salvage.-"^ In all suits by material men 
they may proceed against the ship and freight in rem, or against 
the master or the owner alone in personam}"'^ 

5. Salvage. Salvage is the reward decreed to persons hav- 
ing no relation to the ship, who render voluntary service in sav- 

-°*New Jersey Co. v. Bank, 6 How. 344, (1848) ; The Delaware, 14 
Wall. 579, (1871) ; Pollard v. Vinton, 105 U. S. 7, (1881) ; Liverpool Co. 
V. Ins. Co.. 129 U. S. 397, (1889) ; The Caledonia, 157 U. S .124, (1895). 

""The J. E. Rambell, 148 U. S. i, (1893) ; The Lottawanna, 21 Wall. 
558, (1874). 

'""The Robert Fulton, i Paine 620, (1826) ; The Gener?l Smith, 4 
Wheat. 438, (1819)- 
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ing a vessel or her cargo from danger of loss on navigable waters. 
The salvor has a lien on the property and can Tiold it till he is paid 
for his services. Salvage cannot be recovered unless the prop- 
erty is saved, and the amount of salvage is to be determined by 
the value of the property, the peril involved, and the time and 
expenses of the salvors.^"' 

6. Towage. This is the act of towing or drawing ships and 
vessels, and is usually confined to vessels who have received, no 
injury or damage.^"* ]f the towage is rendered in the rescue or 
relief of a vessel from immediate peril, it becomes salvage ser- 
vice, and entitled to compensation as such. The tow boat is liable 
only as an ordinary bailee for hire, and must exercise ordinary 
care, a want of which will make the tow boat liable.^"' 

7. General Average. This is a loss arising out of extra- 
ordinary sacrifice made, or extraordinary expenses incurred, for 
the joint benefit of a ship and cargo. In other words, it is a con- 
tribution assessed upon a vessel, her freight and cargo, to make 
good a loss voluntarily suffered by the sacrifice of some part of 
the cargo on the ship or both, for the common -safety of ship and 
cargo when in peril, or by an extraordinary expense incurred for 
the interests benefited thereby. 

The goods thrown overboard or the tackle or apparel cut 
away must also contribute according to their value, otherwise 
the owner of the jettisoned cargo or the ship would receive full 
■compensation, while the saved property would have suffered loss. 
The sacrifice must have been made to avert a greater loss, and 
must have been made under the order of the master in the exer- 
cise of reasonable judgment under the circumstances as they 
appeared to him. If negligence is the cause of the sacrifice, the 
ship must answer for all the loss."^" 

8. ' Bottomry and Respondentia Bonds. Bottomry is a con- 
tract in the nature of a mortgage, by which the owner of a ship,, 

°°'The Blackwell, 10 Wall, i, (1869) ; Hennessey v. Versailles, i Cur- 
tis 3S3, (1853) ; Cope V. Vallette, 119 U. S. 625, (1887) ; The Sabine, loi 
,U. S. 384, (1879). 

""'McConnochie v. Kerr, 9 Fed. Rep. 50, (1881). 

'""The Steamer Webb, 14 Wall. 406, (1871) ; The Margaret, 94 U. S. 
494, (1876) ; The L. P. Dayton, 120 U. S. 337, (1887). 

""The Star of Hope, 9 Wall. 203, (1869) ; Fowler v. Rathbones, 12 
Wall. 102, (1870) ; Ralli v. Troop, 157 U. S. 386, (1894) ; The Portsmouth, 
'9 Wall. 682, (1869); Dupont v. Vance, 19 How. 162, (1856). 
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or the master, as his agent, borrows money for the use of the 
ship, and for a specified voyage, or for a definite period, pledges 
the ship as security for its repayment, with maritime or extra- 
ordinary interest on account of the marine risks to be borne by 
the lender ; it being stipulated that if the ship be lost in the course 
of the specified voyage, or during the limited time by any of the 
perils enumerated in the contract, the lender shall also lose his 
money.-^^ 

Respondentia is a loan of money, on maritime interest, on 
goods laden on board of a ship, upon the condition that if the 
goods be wholly lost in the course of the voyage, by any of the 
perils enumerated in the contract, the lender shall lose his money ; 
if not, that the borrower shall pay him the sum borrowed, with 
the interest agreed upon. Bottomry is a loan on the ship; 
respondentia is a loan upon the goods. In most other respects 
the contracts are the same, and are governed by the same prin- 
ciples. ^^^ 

9. Pilotage. This is the compensation given to a pilot for 
conducting a vessel in or out of a port, and it is a lien on the ship, 
when the contract has been made by the master or some one 
authorized to make it, and the Admiralty Court has jurisdiction 
when services have been performed at sea. The states can regu- 
late pilotage until Congress supersedes such a state regulation. ^^' 

10. Wharfage. This is money paid for landing goods upon, 
or loading them from, a wharf. Claims for wharfage are cog- 
nizable in admiralty, and, if the vessel is a foreign one or from 
another state, the claim of the wharfinger is a maritime lien 
against the vessel, which may be enforced by a proceeding 
in rem, or by a libel in personam against the owner of such ves- 
sel.2" 

11. Claims of Stevedores. A stevedore is a person em- 
ployed in loading and unloading vessels, and it seems that such 



'"The Lykus, 36 Fed. Rep. 919, (i5 

'"Conrad v. Ins. Co., i Pet. 386, (1828) ; The Grapeshot, 9 Wall. 129, 
(1869); Carrington v. Pratt, 18 How. 67, (1855); O'Brien v. Miller, 168 
U. S. 287, (1897). 

'"The Thomas Jefferson, 10 Wheat. 428, (1825) ; Cooley v. Board, 12 
How. 299, (1851); Ex parte McNiel, 13 Wall, 236, (1871), 

'"Ex parte Easton, 95 U. S. 68, (1877) ; Heron v. The ^'larchioness, 
42 Fed, Rep. 173, (1890). 
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an employe is entitled to a lien for services rendered in a foreign 
port.-^'^ 

12. Policies of Insurance. Marine insurance is a contract 
of indemnity by which one party, for a stipulated premium, un- 
dertakes to indemnify the other, to the extent of the amount 
insured, against all perils of the sea, or certain enumerated perils, 
to which his ship, cargo, and freight, or some of them, m'ay be 
exposed, during a certain voyage or fixed period of time. The 
contract of insurance is recognized by the law of nations, and 
either native or alien may be insured; but the insurarlce of 
enemy's property is illegal. ^^^ 

Contracts not Within Admiralty Jurisdiction. If the 
contract does not pertain to commerce and navigation, the Ad- 
miralty Court has no jurisdiction. For instance, the Admiralty 
Court has no jurisdiction over preliminary contracts leading up 
to maritime contracts ; nor to suits to reform policies of insur- 
ance ; nor to bills for accounting between part owners ; nor to 
contracts for building ships or furnishing engines or other sup- 
plies.^" " ^ 

) 

Cases of Tort. 

The test of jurisdiction in cases of tort is the locality of the 
thing injured, and to come within the Admiralty Court the wrong 
must be completed upon the high seas.^^* The cases of tort may 
be enumerated as follows : ( i ) Negligence to ship, cargo, crew 
OR passengers. (2) Breach of duty committed upon nav- 
igable waters. (3) Injuries from bad seamanship. (4) 
Damages for loss of life. (5) Collisions. (6) Assault 
and battery. (7) Spoliations. (8) Possessory or petitory 
suits. 

Suits for Negligence causing damage to ship, her cargo, 
crew or passengers, are brought in the District Court. If the ves- 
sel injures a wharf or other objects on the land, admiralty has 
no jurisdiction, as such injuries belong to the common law 

='=The John Shay, 81 Fed. Rep. 216, (1897). 

'"Ins. Co. V. Dunham, 11 Wall, i, (1870). 

""The Eclipse, 135 U. S. S99, (1890) ; Edwards v. Elliott, 21 Wall. 
532, (1874); Steamboat Orleans, 11 Pet. 175, (1837). 

"'Ex parte Phoenix Ins. Co., 118 U. S. 610, (1886) ; Manchester v. 
Mass., 139 U. S. 240, (1891). 
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courts ; but if the vessel is injured or anything water-borne, the 
Admiralty Court has jurisdiction.^^^ The breach of maritime 

CONTRACTS OV of a COMMON LAW DUTY ON NAVIGABLE WATERS is 

within the jurisdiction of the Admiralty Court. Bad seaman- 
ship is illustrated in cases such as negligent towage, faulty nav- 
igation, neglecting persons or property, and all persons injured 
in any of these ways have a proper remedy in admiralty. Dam- 
ages FOR loss of LIFE On navigable waters cannot be recovered 
in admiralty.--" Collisions are where vessels come together, 
and the owner of the injured vessel may or may not have a rem- 
edy. If the collision is the result of inevitable accident or act of 
God, the injured party must suffer his own loss ; if both parties 
are to blame for the collision, then the damages must be appor- 
tioned; if it results from one's own negligence, then he must 
beaV his own burden ; if one party is without negligence, and 
the other party is negligent, then the negligent party must pay 
the damages.--^ Assault and battery upon navigable water 
come within the jurisdiction of the District Court. ^^- Suits for 
spoliation or destruction of property on the high seas may be 
maintained; also, petitory suits are maintainable to recover pos- 
session of ships from those who have wrongfully deprived the 
owner of possession.^-' 



Procedure in Admiralty. 

The procedure, — pleading, practice and evidence, — in admir- 
alty is similar to that in equity, and is a branch of the civil law. 
The plaintiff is called the libelant; the first pleading, libel; the 
defendant in an action in personam, the respondent ; and when 
prosecuting an action in rem, the party is called, claimant. Suits 

^''Phil. Ry. Co. V. Towboat Co., 23 How. 209, (1859); The Rock 
Island Bridge,, 6 Wall. 213, (1867). 

''"The Harrisburg, 119 U. S. 199, (1886) ; The Corsair, 145 U. S. 335, 
(1892). 

'="The Alabama, 92 U. S. 695, (187S) ; The Beaconsfield, 158 U. S. 
303, (1895); The Victory, 168 U. S. 410, (1897); The John- G. Stevens, 
170 U. S. 113, (1898) ; The New York, 17S U. S. 187, (1899) ; The Al- 
bert Dumois, 177 U. S. 240, (1900) ; Ex parte Steamboat Co., 178 U. S. 
317, (1900). 

'''In re Neagle, 135 U. S. i, (1890). 

""Ex parte Fassett, 142 U. S. 479, (1892) ; The Wanata, 95 U. S. 600, 
(1877) ; In re Garnett, 141 U. S. i, (1891) ; Ward v. Peck, 18 How. 267, 
(i8S5). 
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are against the ship or thing, and in such cases, the action is 
called in rem; if the action is against the individual, it is called 
an action in personam. The foundation of the suit in rem must 
be a lien. In actions in personam, service must be had upon the 
party.''^* The cause is tried before the judge, and the evidence 
is taken and presented as in an equity case. A jury trial cannot 
be demanded as a right, and when it is allowed it is regarded as 
merely advisory.^^^ The law that is administered in the Admir- 
alty Court is not the law of any particular state or nation, it is 
the admiralty and maritime law of the world modified more or 
less by acts of Congress. An 'appeal lies from the decree of the 
District Court to the Court of Appeals, whose decision is final 
in admiralty cases unless the Supreme Court reviews it by cer- 
tiorari or the judges of the Court of Appeals certify the case to 
the Supreme Court.^^" 



Exclusive and Concurrent Jurisdiction. 

No court can exercise the jurisdiction in admiralty given to 
the District Courts, except to grant such concurrent remedy as is 
given by the common law, and where property is in the custody 
of one court, no other court will invade its possession. If prop- 
erty is in the custody of a state court, the Admiralty Court will 
wait till the state court's jurisdiction over it has ceased, then it 
will proceed against it notwithstanding the action of the state 
court. ^^^ The District and Circuit Courts have concurrent juris- 
diction in cases of crimes, suits by United States, postal laws, 
claims against United States, and under civil rights laws. In 
suits against consults and vice-consuls, the District Court has 
concurrent jurisdiction with the Supreme Court. In the remain- 
ing classes of cases the jurisdiction of the District Court is exr 
elusive. 

'^''^The Hercules, Brown's Adm. 560, (1875). 

'"'The Empire, 19 Fed. Rep. 558, (1884) ; The Charles Morgan, IIS 
U. S. 69, (1885); The Corsair, 145 U. S. 335, (1892). 

"'"The Larch, 2 Curtis 427, (1855) ; The Lottawanna, 21 Wall. 558, 
(1874). 

"'Moran v. Sturges, 134 U. S. 256, (1894). 



CHAPTER X. 



EXTRAORDINARY REMEDIES. 



The Supreme Court, Circuit Courts of Appeals, Circuit 
Courts and District Courts, and the several justices and judges 
thereof, have power, within certain constitutional and statutory 
limits, to issue all extraordinary remedies for the purpose of car- 
r\'ing out the jurisdiction of those courts. We will now explain 
each writ briefly. 

Habeas Corpus. 

Defined. It is a writ directed to the person detaining an- 
other and commanding him to produce the body of the prisoner 
at a certain time and place, with the day and cause of his cap- 
tion and detention, submit to, and receive whatsoever the court 
or judge awarding the writ shall consider in that behalf. The 
purpose of the writ of habeas corpus is to cause a legal inquiry 
into the cause of imprisonment, and to procure the release of the 
prisoner where that is found to be illegal. It is not the purpose 
of the writ to retry the prisoner ; but to determine the legality of 
the restraint.--* The Supreme Court, Circuit Courts of Appeals, 
Circuit Courts and District Courts, and the several justices and 
judges thereof within their respective jurisdictions, have power 
to grant writs of habeas corpus for the purpose of inquiry into 
the cause of restraint of liberty. A Justice of the Supreme Court 
can issue the writ anywhere within the territorial limits of the 
United States, as he is a judge for the whole nation; but the 
judges of the other Federal courts are restricted to their re- 
spective circuits or districts. 

Cases in Which It May Issue. The power of the Fed- 
eral courts to issue the writ is confined to the following cases : 
(i) When the prisoner is in custody under or by order of the 
authority of the United States, or is committed for trial before 
some court thereof; (2) When the prisoner is in custody for an 

'''In re Boyd, 4 U. S. App. 73, (1892); Ornelas v. Ruiz, 161 U. S. 
S02, (1896). 
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act done or omitted in pursuance of a law of the United States, 
or of an order, pi^ocess, or decree of a court or j udge, thereof ; 
(3) When the person is in custody in violation of the Constitu- 
tion, or of a law or treaty of the United States ; (4) When, being 
a subject or citizen of a foreign state, and domiciled therein, he 
is in custody for an act done or omitted under any alleged right, 
title, authority, privilege, protection, or exemption claimed under 
the commission or order or sanction of any foreign state, or under 
color thereof, the validity and effect whereof depend upon the 
law of nations; (5) When it is necessary tO' bring the prisoner 
into court to testify; (6) When a Chinese person seeking to land 
in the United States is denied that privilege, and is in custody 
■of the authority of the United States.^^" 

Application for the Writ. It is made by petition in writ- 
ing, verified by affidavit, stating that the petitioner is unlawfully 
detained. The petition should contain the facts concerning the 
detention, in whose custody he is detained and by virtue of what 
authority, if known, and if the imprisonment is under legal pro- 
cess, a copy thereof should be presented with the petition. TJie 
application may be made by the prisoner, or by any one in his 
behalf, where for any reason he is unable to make it.^^" 

Return and Hearing. On the service of the writ, the per- 
son to whom it is directed is required to produce the body of the 
prisoner forthwith before the court or officer therein named, and 
to show the true cause of the detention. If the writ be returned 
without the body, the return must show that the prisoner is not 
in the possession, custody or power of the party making the re- 
turn, or that the prisoner cannot be produced without serious 
■danger to his Ijfe. The prisoner may deny the facts in the return, 
or he may allege other facts material to the case, and the judge 
will decide all questions, whether of fact or of law, without a 
jury. It is the duty of the judge to investigate the case fully, so 
that he may determine the legality of the detention. If the party 
is illegally detained, it is the duty of the court to discharge him, 

''™Rev. Stat., Sec. 753 ; 2 Supp. Rev. Stat. 13 ; United States v. Chung 
Shee, 71 Fed. Rep. 277, (1895) ; Andrews v. Swartz, 156 U. S. 372, 
(1895) ; Whitten v. Tomlinson, 160 U. S. 231, (189s) ; Ex parte Tong, 
108 U. S. 556, (1883) ; In re Lennon, 150 U. S. 393, (1893). 

=™Cook V. Hart, 146 U. S. 183, (1892) ; Kohl v. Lehlback, 160 U. S. 
293, (1895)- 
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Mandamus. 

otherwise the prisoner is to be remanded, or, in a proper case, let 
to bail.^^'- 

Defined. This is a high prerogative writ issued in the name 
of the sovereignty, directed to any natural person, corporation, 
or inferior court within its jurisdiction, requiring them to do 
some particular thing therein specified, and which appertains to 
their office or duty. It will not issue if there is another adequate 
remedy, and it issues only in cases of ministerial duties ; it will 
not control discretionary duties. ^^- 

What Courts May Issue. The Revised Statutes provide 
that the Supreme Court, Circuit Courts of Appeals, Circuit 
Courts, and District Courts shall have power to issue all writs 
not specifically provided for by statute, which may be necessary 
for the exercise of their respective jurisdictions and agreeable to 
the usages and principles of law.^^^ The writ can be issued in 
the first instance by the Supreme Court when the case comes 
within the original jurisdiction, in all other cases it must issue 
as an exercise of its appellate jurisdiction. The Courts of Ap- 
peals, Circuit Courts and District Courts have no power to issue 
the writ as an original and independent proceeding, but only 
where the writ is auxiliary.^^* 

Procedure. The first thing to do is to make a demand of 
the party to perform the act or duty required of him, and if he' 
refuses to act, then you may apply to the court for the writ of 
mandamus. The application is by petition or motion in court, 
supported by affidavits. The petition should contain a full and 
clear statement of all the facts. All questions of fact and of law 
are tried by the court without a jury, and costs rest in the dis- 
cretion of the court. If the application prevails, the peremptory 
writ of mandamus issues, otherwise the application is dismissed. 

^^'In re Bonner, i^;: U. S. 242, (1894) ; In re Belt, 159 U. S. 95, 
(1895) ; McKnight v. James, ISS U. S. 685, (1895). 

^"^Marbury v. Madison, i Cranch. 137, (1803) ; In re Rice, 155 U. S. 
396, (1894) : Bayard v. White, 127, U. S. 246, (1888). 

"'■■"Rev. Stat.. Sees. 688-716; In re Iron County, 37 U. S. App. 622, 
(1896). 

'"Rosenbaum v. Bauer, 120 U. S. 450, (1887). 
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Prohibition, Quo Warranto and Scire Facias. 

Prohibition is a writ issued by a Superior Court, directed 
to the judge and parties of a suit in an inferior court, command- 
ing them to cease from the prosecution of the same, upon a sug- 
gestion that the cause originally, or some collateral matter arising 
therein, does not belong to that jurisdiction, but to the cognizance 
of some other court.^^^ This writ, like . mandamus, issues only 
when there is no other adequate remedy. All the Federal courts 
can issue this writ and all other writs which may be necessary 
for the exercise of their respective jurisdictions, and agreeable to 
the usages and principles of law.^^° The application for this writ 
may be in the form of a petition or motion, supported by affi- 
davits. 

Quo Warranto is a writ by which the government com- 
mences an action to recover an office or franchise from the per- 
son or corporation in possession of it. The writ ' cornmands the 
sheriff to summon the defendant to appear before the court to 
which it is returnable, to show by -what authority he claims the 
office or franchise. 

Scire Facias. This is a writ the purpose of which is to re- 
vive a judgment, which, because of lapse of time, is presumed 
in law to be executed or released, and therefore execution on it 
is not allowed without giving notice, by scire facias, to the defend- 
ant, to come in, and show if he can, release or otherwise, why 
execution ought not to issue. In other words, the purpose of the 
writ is to continue a former suit, which has been long delayed, 
to execute. ^^'^ 

Certiorari, Ne Exeat and Supersedeas. 

Certiorari is a writ issued by a superior to an inferior court 
of record, requiring the latter to send in to the former some pro- 
ceeding there in pending, or the record and proceedings in some 
cause already terminated, for the purpose of revision. ^^* 

''"In" re Fassett, 142 U. S. 479, (1892). 

^''United States v. Williams, 32 U. S. App. 126, (1895). 

^"Insley v. United States, 150 U. S. 512, (1893) ; Brown v. Wygant, 
163 U. S. 618, (1896). 

"'"United States v. Adams, 9 Wall. 661, (1869) ; Am. Constr. Co. v. 
Jacksonville, 148 U. S. 372, (1893) ; The Conqueror, 166 U. S. no, 
(1897). 
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Ne Exeat is a writ issued to prevent debtors from escaping 
from their creditors. It is issued by a Court of Chancery, 
directed to the sheriff, reciting that the defendant in the case is 
indebted to the complainant, and that he designs going quickly 
into parts without the state, to the damage of the complainant, 
and then commanding him to cause the defendant to give bail 
in a certain sum that he will not leave the state without leave of 
the court, and for want of such bail that he, the sheriff, do com- 
mit the defendant to prison.^^' 

Supersedeas is a writ containing a command, to stay the pro- 
ceedings at law, and it will be issued on good cause shown that 
the party ought not to proceed. It is an auxiliary process 
signed to supercede the enforcement of the judgment of the court 
below, brought up by writ of error for review.^*" 

Injunction^ Attachment, Etc. Under the various stat- 
utes of the United States, the Federal courts have power to issue 
writs of Injunction, Attachment, Assistance, Inhibition, Execu- 
tion and all other writs which may be necessary for the exercise 
of their respective jurisdictions and agreeable to the principles 
and usuages of law.^*^ 

^^'Griswold v. Hazard, 141 U. S. 260, (1891). 
^"Adams v. Law, 16 How. 144, (1853). 
="Fisk V. Union P. Ry., 10 Blatch. 518, (1873). 



CHAPTER XL 



RULES OF DECISION AND PROCEDURE. 

In this chapter, we take up the questions — what law is to be 
administered in the United States Courts, and what procedure 
(pleading, practice and evidence) is to be followed? In the 
United States Courts four kinds of laws are recognized, namely : 
(i) Criminal Law, (2) Common Law, (3) Equity, and (4) Ad- 
miralty. We will take these up in the order named and explain 
each, both as to the law and the procedure. 

Criminal Law. The courts of the United States administer 
no law but v;hat is constitutional and statutory. The courts have 
no common law 'criminal jurisdiction, any act to be a crime 
against the United States must be declared so by Congress, a pen- 
alty attached, and a court established to take jurisdiction and 
pronounce judgment. But where Congress has declared certain 
crimes without defining them, such as murder and manslaughter, 
and conferred jurisdiction thereof, the courts may look to the 
common law for their definition.^*^ The pleadings, practice, evi- 
dence, forms and trials, in criminal cases in the courts of the 
United States, are governed and controlled by acts of Congress; 
but if Congress has not acted, then the procedure is to follow the 
la\\'s of the state where the trial is had.^*^ 

Common Law. The Revised Statutes, Sec. 721, provides 
what law shall be administered in civil cases at common law, and 
it is as follows : "The laws of the several states, except where 
the constitution, treaties, or statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of deci- 
sion in trials at common law in the courts of the United States 
in cases where they apply." That is to say, in trials at common 
la\^•, the Federal court will make the law of the state its law for 

"'"'i Wharton Cr. Law, Sec. 255; United States v. Hudson, 7 Cranch 
32, (1812) ; United States v. Eaton, 144 U. S. 677, (1892); Rev. Stat, 
Sec. 5335; Steamboat v. Phoebus, 11 Pet. 175, (1837); Fearing v. Glenn, 
7Z Fed. Rep. 116, (1896). 

'"United States v. Reid, 12 How. 361, (1851). 
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the purpose of deciding the case before it. So, in this class of 
cases, the important thing is, what is the law of the state? The 
law of the state is to be determined by the state itself, that is, the 
Supreme Court of the state which passes finally upon state laws. 
The decisions of the highest court of the state, no matter whether 
such decisions are based upon the common law or upon the stat- 
utes of the state, will be followed by the Federal courts. As a 
rule, you apply the law of the state, just as you would if you 
were to try the case in the highest court of that state.-** How- 
ever, the Federal courts will not follow the decisions of the state 
courts in the following cases : ( i ) When the decisions of the state 
courts are contrary to the Constitution, lavos or treaties of the 
United States; (2) The Federal courts will not follow the deci- 
sions of the states on questions of commercial lazv or questions 
of general jurisprudence. Such questions do not belong to the 
law of any particular state, but to the general law of all states 
and of the commercial world; (3) Nor will the Federal courts 
follow the decisions of a state if such impair the obligation of 
contracts. In such cases, the state court may decide that in a 
given controversy there is no contract, consequently no obliga- 
tion impaired contrary to the Constitution. But the Federal 
courts, after examining the case, may conclude that there is a 
contract and that it has been impaired by state law. In such 
cases, the Federal courts will not follow the rule laid down by the 
state court.-*'' The practice, pleadings and forms and modes of 
proceeding in civil causes other than equity and admiralty causes, 
in the Federal courts, shall conform, as near as may be, to the 
practice, pleadings and forms and modes of proceeding at the 
time in like causes in the courts of record of the state within 

-■'''Biirgess v. Seligman, 107 U. S. 20, (1882) ; Jackson v. Chew, 12 
Wheat. 153, (1827); Townsend v. Todd, 91 U. S. 452, (1875); Town v. 
Murdock, 92 U. S. 494, (1875) '' Town v. Perkins, 94 U. S. 260, (1876) : 
IMeriwether v. Court, 120 U. S. 354, (1887) ; Detroit v. Osborne. 135 
U. S. 492, (1890); Campbell v. Haverhill, 155 U. S. 610, (1895); Clark 
1-. Beaver, 139 U. S. 96, (1891). 

-'■"Gloucester v. Younger, 2 Curtis 322, (1855) ; Liverpool Co. vs. Ins. 
Co., 129 U. S. 397, (1889); Baltimore v. Baugh, 149 U. S. 368, (1893); 
Ohio Trtist Co. v. Debolt, 16 How. 416, (1853) ; Gelpcke v. Dubuque, i 
Wall. I7S, (1863) ; Knox v. Bank, 147 U. S. 91. (1893) ; Louis Ry. Co. v. 
?\ri=s., 133 U. S. 587, (i8go) ; Bamberger v. Schoolfield, 160 U. S. 149, 
(1895): Swift V. Tyson, 16 Pet. i, (1842); Ballom v. W. I. Co., 154 
U S. 177. (1894) ; G. T. Ry. Co. v. Ives, 144 U. S. 408, (1892) ; Stearns 
v. Minn., Sup. Ct. Rep. Jan. i, 1901, p. 73- 
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which such Federal courts are held, any rule of court to the con- 
trary notwithstanding.-*" 

Equity. In equity suits, in the courts of the United States, 
the law to be applied is the equity jurisprudence of England at 
the time the Constitution of the United States was adopted, in so 
far as such jurisprudence has not been changed by the laws of 
the United States. The equity jurisprudence is the same all over 
the United States, and is not changed or dependent upon the 
states.-*" The procedure in equity is the same in all the courts 
of the United States ; such rules do not vary with the procedure 
of the state. In equity cases you begin suit by bill as under the 
old English chancery practice, and you follow the old rules ex- 
cept where changed by the court or act of Congress. In law 
cases, the Federal courts follow the procedure of the states ; but 
in equity, the old chancery procedure is followed except where 
Congress has modified or changed the old rules.-** The pro- 
cedure in law and in equity are entirely different, and although 
the same judge administers both law and equity, he keeps the 
two jurisdictions apart. ^*" 

Admiralty. As to admiralty, the general maritime law of 
the civilized world is administered, and the procedure follows the 
same general rule, unless Congress has changed the same by 
legislation. 

-■"Phenix Ins. Co. v. Charleston, 25 U. S. App. 190, (1895); Scott v. 
Armstrong, 146 U. S. 499, (1892) ; Mexican Cent. Ry. v. Pinkney, 149 
U. S. 194, (1893) ; Glenn v. Sumner, 132 U. S. 152, 191, (1889) ; Robert- 
son V. Perkins,. 129 U. S. 233, (1889) ; Lincoln v. Power, 151 U. S. 436, 
(1894); Spies V. 111., 123 U. S. 131, (1887); Bank v. Remsen, 158 U. S. 
2i7, (1895) ; Fla. V. Ga., 17 How. 478, (1854) ; Shepard v. Adams, 168 U. 
S. 618, (1898); Baker v. Cummings, 169 U. S. 189, (1898); Roller v. 
Holly, 176 U. S. 398, (1900) ; Hotel Co. v. Jones,, 177 U. S. 449, (1900). 

-"Neves v. Scott, 13 How. 268, (1851) ; Fenn v. Holme, 2i How. 
485, (1858) ; Gormby v. Clark, 134 U. S. 338, (1890) ; Scott v. Neely, 140 
U. S. 106, (1891). 

'"Van Norden v. Morton, gg U. S. 378, (1878). 

'"Hurt V. HoUingsworth, 100 U. S. 100, (i87g) ; Nudd v. Burrows, 
91 U. S. 426, (187s) ; I. Ry. Co. V. Horst, 93 U. S. 291, (1876). 
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ADMINISTRATIXE COURTS: 
which are, 8, 9. 

ADMINISTRATOR: 

citizenship of, as determining jurisdiction, 105. 

ADMIRALTY: 

district court as a court of, 8, 9. 

distinguished from the term "maritime," 78. 

jurisdiction of in England, 78, 79. 

jurisdiction of, how classified, 79, 80. 

jurisdiction of, over crimes, civil cases and prize cases, 

^ 79, 80. 
jurisdiction of, distinguished from commerce, 80. 
extent of civil admiralty jurisdiction, 305. 
contracts and torts in admiralty, 306-310. 
jurisdiction of, over cases of tort, 310, 311. 
procedure in, 311, 312. 

exclusive and concurrent jurisdiction in, 312. 
civil jurisdiction of, how classified, 306. 
jurisdiction of, over contracts, 306. 
contracts not within jurisdiction of, 310. 
jurisdiction of, in cases of maritime contracts, 311. 
jurisdiction of, in cases of negligence, 310. 
jurisdiction of, in cases of bad seamanship, 311. 
jurisdiction of, in cases of loss of life, 311. 
jurisdiction of, in cases of collision, 311. 
jurisdiction of, in cases of assault and battery, 311. 
jurisdiction of, in cases of spoliation, 311. 
names of the parties in proceedings in, 311, 312. 
kinds of actions in, 311, 312. 

what law is administered in, 312, 320. 
what procedure governs, 312, 320. 
appeals from jurisdiction in, 312. 

AFFREIGHTMENT: 
contracts of, 307. 
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ALBANY CONVENTION: 
purpose of, 3. 

ALEXANDRIA-MT. VERNON CONVENTION : 
purpose of, 5- 

ALIENS: 

right to sne in Court of Claims, 33, 34. 
controversies between aliens and states, 106, 107. 

ALLOTMENT: 

of judges of the Supreme Court, 16, 17. 

AMBASSADORS : 

jurisdiction of cases affecting, 76-78. 

privileges and immunities of, 76-78. 

grades of, TJ, 78. 

when "affected" under the Constitution, 78. 

cases afifecting, 11 5-1 19. 

when liable to suit, 117. 

AMENDMENT: 

seventh as afifecting jury trials, 70-73. 

AMOUNT: 

necessary to give Circuit Courts jurisdiction, 191, 192. 

ANNAPOLIS CONVENTION : 
object of, 5. 

APPEAL: 

from decision of Court of Claims, 34. 

from District or Circuit Courts to Supreme Court, 145, 146. 

in cases where the jurisdiction of the court is in issue, 

146- iSS- 
from decision of Admiralty Court, 312. 

APPELLATE JURISDICTION : 

of Supreme Court over Court of Claims, 34. 
of Supreme Court over Private Land Claims, 51, 52. 
of Supreme Court over District of Columbia, 55, 56. 
of Supreme Court over Territorial Courts, 54, 55. 
of Supreme Court over Consular Courts, 58, 59. 
of Supreme Court over Military Courts, 57, 58. 
of Supreme Court over inferior United States courts, 145^^ 
of Supreme Court over District and Circuit Courts, 145-162 
of Supreme Court over Circuit Court of Appeals, 162-165. 
of Supreme Court over Territorial Courts, 165-169. 
of Supreme Court over Courts of District of Columbia, 
169-174. 
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ARTICLES OF CONFEDERATION: 
defects of, 4, 5. 

ASSAULT : 

upon navigable waters, 311. 

ASSIGNEE: 

when may recover on chose in action, 237-240. 

ASSIGNMENT: 

of claims against the United States, 32. 

ATTACHMENT: 

Federal Courts may issue, also, other writs, 317. 

ATTORNEY GENERAL: 
of the United States, 18. 
duties of, 18, 19. 

ATTORNEYS: 

judges of Supreme Court cannot act as such, 17. 

BANKRUPTCY : 
court of, 302. 

BONDS: 

defined, 308, 309. 

distinguished from respondentia bonds, 309. 

BOWMAN ACT: 
provisions of, 31. 

CASES: 

arising under Federal Constitution must be decided by, 65. 

what is included within the term, 67. 

arising under the Constitution, laws or treaties, 73, 74. 

CERTIORARI : 
defined, 316. 
purpose of, 316. 

CHOSE: 

when an assignee may sue on, 237-240. 

CIRCUIT COURTS: 
outline of, 8, 9. 
circuits of, 21. 
judges of, 22, 2^. 

judges of, how chosen and salaries, 23. 
terms of, 23. 
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CIRCUIT COURTS— Continued. " '' 

officers of, 24. 

jurisdiction of, 191-241. 

jurisdiction over what classes of cases, 191-192. 

jurisdiction of, over the Constitution, laws or treaties, 
192-196. 

jurisdiction of, where United States are plaintiffs or peti- 
tioners, 196-200. 

jurisdiction of, over citizens of different states, 200-217. 

jurisdiction of, over land claims, 217, 218. 

jurisdiction of, over citizens and aliens, 218. 

jurisdiction of, over crimes, 218-228. 

where suit must be brought, 228-237. 

jurisdiction of. over assignments, 237-240. 

jurisdiction of, against national banks, 240. 

jurisdiction of, over Civil Rights, 240. 

jurisdiction of, over claims against the United States, 240, 
241. 

jurisdiction of, over miscellaneous cases, 241. 

jurisdiction of, over cases removed from State courts, 242, 

2Q2. 

appellate jurisdiction of Supreme Court over, 145-162. 

CIRCUIT COURTS OP APPEALS: 
outline of, 8, 9. 
organization of, 19, 175. 
judges of, 19, 20. 

stare decisis as applied to the decisions of, 19. 
judges of, how chosen and salaries, 20. 
terms of, 20, 21. 
officers of, 21. 

is exclusively a court of appellate jurisdiction, 175. 
cases appealable from to the Supreme Court, 175. 
cases appealable to, 176-186. 
criminal jurisdiction of, 182-186. 
appellate jurisdiction of, over Territorial Courts, 186-190. 

CIRCUITS: 
judicial, 21. 

CITIZENS: 

controversies between citizens of different states, 104-106. 
who are citizens of different states, 104-106. 

CITIZENSHIP : 

of formal parties, 105. 
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CLABIS: 

court of, outlined, 8, 9. 
barment of, in Court of Claims, 31. 
* assignment of, in Court of Claims, 32. 
forfeiture of, 34. 
barment of, 35. 
jurisdiction of Court of, 28 et seq. 

COLLISIONS: 
defined, 311. 
apportionment of damages in cases of, 311. 

COLONIAL PERIOD: 

time of, and principal events of, 2-4. 

COLONIES: 

early history of, 1-7. 
unions of, 3, 4. 
conventions of, 5, 6. 

COMITY : 

rules of governing United States Courts, 72, 73. 

COMMISSIONERS: 

United States, jurisdiction of, 60, bi. 

COMMON LAW: 

there is none for the United States, 71-73, 318-320. 

CONFEDERATIVE PERIOD: 

time of, and principal events of, 4-6. 
defects of, 4-6. 

CONFLICT : 

of laws, ^2, 73. 

CONGRESS : 

powers of, governed by the Constitution, 7. 

right of petition in cases of claims against U. S., 35. 

CONQUEST : 

effect of, upon the laws of a country, 2. 

CONSTITUTION : 

as a grant of powers, 7. 

purpose of, 7. 

how powers in, expressed, 7. 

when became operative, 6. 

cases arising under, decided by Supreme Court, 73, 74. 

when does a case arise under, 74. 
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CONSTITUTIONAL CONVENTION: 
object, when and where held, 6. 

CONSTRUCTION : 
of Constitution, 7. 

CONSULAR COURTS: 
outline of, 8, 9. 

provided for by Congress in non-Christian countries, 58, 59 
such court's are authorized by treaties, 58. 
consul presides over, 58. 
jurisdiction of those courts, 58, 59. 
sentence of death in, without a jury trial valid, 59. 

CONSULS : 

courts of, outlined, 8, 9. 

CONTINENTAL CONGRESS: 
purpose of, 3. 

CONTRACTS: 

jurisdiction of Court of Claims over, 28-32. 
of affreightment, 307. 
not within admiralty jurisdiction, 310. 
breach of in admiralt}^ 311. 

CONVENTIONS: 

different, held by the colonies, 3, 5. 

CORPORATIONS: 

may sue in Court of Claims, 33. 
citizenship of, 106, 107. 

COURT : 

United States Senate as a, 9-13. 
Instance, distinguished from prize, 80. 

COURTS : 

of United States, 8. 

organization of United States, 8 et seq. 

various United States, 8, 9. 

COURT OF CLAIMS: 
organization of, 26, 27. 
judges of, how chosen and salaries, 27. 
terms of, 28. 
officers of, 28. 

judges of report to Congress, 28. 
members of Congress cannot practice in, 28. 
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COURT OF CLAIMS— Contiimed. 
jurisdiction of, 28 et seq. 
barment of claims in, 31. 
assignment of claims in, 32. 
District and Circuit Courts have concurrent jurisdiction, 

33- 
who may sue in, 33, 34. 
procedure in, 34. 
forfeiture of claims, 34. 
appeals from, 34. 
jury trials in, 34, 35. 
barment of claims, 35. 
right of petition, 35. 

COURT OF PRIVATE LAND CLAIMS: 
jurisdiction and purpose of, 50. 
judges of, 50. 
how judges chosen, 50. 
salaries of judges of, 50. 
officers of, 50, 51. 
terms of, 51. . 
appeals from to Supreme Court, 51. 

COURTS OF DISTRICT OF COLUMBIA: 
the principal ones and how established, 55. 
how judges of chosen, 55, 56. 
the duties of the officers of, 56. 
terms of the, 56. 

Court of Appeals is the highest of all the, 56. 
members of the Supreme Court of the District, how cho- 
sen, 56. 
terms and powers of the Supreme Court of the District, 56. 

CRIMES : 

jurisdiction of those committed upon the high seas, 78-93. 
capital or infamous appealable to the Supreme Court, 162. 
what law governs, in federal courts, 318. 

CRIMINAL CASES: 

jurisdiction of Courts of Admiralty over, 78-80. 

DECISIONS: 

rules of, in the United States Courts, 318-320. 
DISCOVERY: 

period of, 1-2. 

right to land based upon, 2. 

effect of, upon the laws of a country, 2. 
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DISTRICT COURTS: 
outline of, 8, 9. 
number of, 24. 
judges of, 24, 25. 
salaries of judges, 25. 
how judges of chosen, 25. 
terms of, 25. 
officers of, 25, 26. 

jurisdiction of, over claims against the United States, 33. 
jurisdiction of, over what classes of cases, 293. 
jurisdiction of, over crimes, 293-296. 
jurisdiction of, over piracy, 296, 297. 
jurisdiction of, over penalties and forfeitures, 297. 
jurisdiction of, over suits by U. S. officers, 297, 298. 
jurisdiction of, over suits for revenue tax, 298. 
jurisdiction of, over suits to recover forfeitures, 298. 
jurisdiction of, over postal laws, 298. 
jurisdiction of, over suits to condemn property, 299. 
jurisdiction of, for draw back of duties, 299, 300. 
jurisdiction of, over civil rights laws, 300. 
jurisdiction of, for torts against law of nations, 301. 
jurisdiction of, over suits against consuls, 301. 
jurisdiction of, over cases of bankruptcy, 302. 
jurisdiction of, over suits against the U. S., 302-303. 
jurisdiction of, over proceedings to condemn land, 303. 
jurisdiction of, over prize cases, 303, 304. 
jurisdiction of, over admiralty and maritime cases, 304, 312 
extent of civil admiralty jurisdiction, 305. 
jurisdiction of Supreme Court over, 145-162. 

DISTRICT OF COLUMBIA: 
courts of, 8, 9. 

ELEVENTH AMENDMENT: 

who are prohibited from suing in Federal Courts by, 97. 
when is a suit against a state under the, 97-104. 

EBB AND FLOW: 

as determining, the high seas, 81-93. 

EQUITY : 

construction of the term, 67-73. 
what law applied in cases of, 320. 
what procedure followed in, 320. 
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EQUITY AND LAW: 

construction of the term, 67-73. 
in Federal Courts, 318-320. 

EXECUTORS : 

citizenship of, 105. 

EX PARTE: 

when Senate may proceed, 11. 

EXTRAORDINARY REMEDIES: 
Habeas Corpus, 313, 314. 
Mandamus, 315. 
Prohibition, 316. 
Quo Warranto, 316. 
Scire facias, 316. 
Certiorari, 316. 
Ne Exeat, 317. 
Supersedeas, 317. 
Injunction, 317. 
Attachment, etc., 317. 

FEDERAL COURTS: 

enumerated and outlined, 8, 9. 

organization of, 8 et seq. 

what law applied to crimes, 318. 

what law applied by, in civil cases, 318, 319. 

have no common law jurisdiction, 318, 319. 

when laws of the states will not be followed by, 319. 

procedure in, 319, 320. 

law and procedure of, in cases of equity, 320. 

FEDERAL GOVERNMENT: 
powers of, 7. 

what powers to be exercised by, 66, 67. 
what powers reserved to the states, 66, 67. 

FEDERAL QUESTION: 

.what courts have power to decide, 65. 
what are, 126-128. 

how it may appear on the record. 128-133. 
how it may be made to appear on the record, 128-133. 
how the question is carried to the Supreme Court, 133-144. 
when such will control the whole case, 135-141. 
when local question controls the case, 141, 142. 
when both local and Federal questions are involved, 142- 

T44. 
appealable to the Supreme Court, 162. 
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FRENCH SPOLIATIONS: 

jurisdiction of Court of Claims over, 31, 32. 

GENERAL AVERAGE: 
defined, 308. 
what must contribute, 308. 

GOVERNMENT : 

the Articles of Confederation as a, 4-6. 

the Constitution as a, 6, 7. 

claims against, how recovered, 26-35. 

GUARDIANS: 

citizenship of, as determining jurisdiction, 105. 

HABEAS CORPUS: 
defined, 313. 
the purpose of, 313. 
what courts can issue, 313. 
cases in which it may issue, 313, 314. 
application for the writ, how made, 314. 
return and hearing on the writ, 314. 

HIGHEST COURT: 

what court is considered the, 122-126. 

HIGH SEAS: 

what constitutes, 81-93. 
the Great Lakes as, 81-93. 

HISTORICAL REVIEW: 
of the colonies, 1-7. 

HISTORY: 

of the colonies, 1-7. 

IMPEACHMENT: 

power of Senate in cases of, 9-13. 

power of President to pardon in cases of, 9. 

why power to, vested in the Senate, 10. 

who is subject to, 10. 

what offenses are subjects of, 10, 11. 

practice in cases of, 11, 12. 

cases of, 12, 13. 

INDIANS: 

claims for depredations of, given to Court of Claims to 
adjudicate, 32. 
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INFANT: 

citizenship of, as determining jurisdiction, 105. 

IX'JUNCTIONS: 

Federal courts may issue, 317. 

INSURANCE: 

policies of marine, 310. 

INTERSTATE : 

when traffic is considered, 36-46. 

INTER-STATE COMMERCE COMMISSION: 
outline of, 8, 9. 

power of Congress to create, 35. 
judges of, 35. 
terms of, 35. 

principal sessions are held when, 35. 
salaries of judges, 36. 
officers of. 36. 

how business is conducted in, 36. 
extent of jurisdiction, 36-46. 
purpose of, 37 et seq. 

power of, to determine rates for carriers, 38 et seq. 
procedtire in 47, 48. 

not a court in the full sense of the term, 49-50. 
functions of, 49, 50. 

INTRODUCTORY: 

historical review as, 1-7. 

JUDGES : 

of Supreme Court cannot practice law, 17. 
of Courts of Appeals, 19, 20. 
of Circuit Courts, 22. 

JUDGMENTS : 

when considered final, 120, 121. 

JUDICIAL POWER: 

of the Federal government, 7, 62. 

control of the colonies over the, 62. 

effect of the Constitution upon, 62. 

what, reserved to the states^ 62. 

extent of, under the Constitution, 62, 63. 

power of Congress over the grant of, 63, 64. 

section 2, granting judicial power explained, 63, 64. 

cases over which the judicial power extends, 63, 64. 
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JUDICIAL POWERS— Continued. 

jurisdiction in the different cases depends upon what, 
defined and distinguished from legislative and exec 

powers, 65. 
where vested, 65, 66. 
not the same as political, 66. 
the constitution defines the limits of, 66. 
Congress prescribes how much exercised by the court 
the term "shall extend" means what, 67. 
when does a "case" arise under the, 67. 
the term "law and ec^uity" explained, 67-73. 
cases arising under the judicial power, 73-107. 
extends to cases arising under the Constitution, 73, yz 
to cases arising under the laws of the U. S., 74. 
to cases arising under treaties, 74. 
to cases affecting ambassadors, 76. 
to cases of Admiralty and Maritime jurisdiction, 78-9^ 
to controversies to which the U. S. is a party, 93, 94. 
to controversies between two or more states, 95, 96. 
suits between a state and citizens of another state, 96- 
suits between citizens of different states, 104-106. 
controversies between citizens concerning land claims 
suits between a state, or the citizens thereof, and foi 

states or citizens, 106. 

JUDICIARY ACT: 

purposes of and when passed, 13, 14. 

JURIES : 

Seventh Amendment as affecting, 70-73. 

JURISDICTION: 

of Court of Claims, 28 et seq. 

of Interstate Commerce Commission, 36-46. 

of Court of Private Land Claims, 50. 

of Admiralty Courts, 78-80. 

of U. S. Commissioners, 60-61. 

of the Supreme Court, how divided, 108. 

JURISDICTION OF THE SUPREME COURT: 
constitutional provision regulating, 108. 
how divided, T08. 
cases of original jurisdiction, 108. 
power of Congress over the original, 108-115. 

JURY: 

trials by, in Court of Claims. 34, 35. 
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LAND CLAIMS: 

controversies between citizens concerning, 106. 

LAW AND EQUITY: 

what is the meaning and scope of the term, 67-73. 
what determines the construction of, 67, 68. 
the term includes criminal as well as civil cases, 68. 
the term refers to the remedy, not the right, 68-73. 
effect of Seventh Amendment upon this term, 70-73. 

L AAA'S : 

when a cases arises under, 74. 

what, administered in Federal Courts, 318-320. 

MANDA!\IUS: 
defined, 315. 

what duties will it control, 315. 
what courts may issue, 315. 
procedure in cases of, 3] 5. 

MARITLME: 

meaning of the term, 78. 

MATERIAL MEN: 
claims of, 307. 
who are, 307. 

MILITARY COURTS: 

outlined and explained, 8, 9. 

who has power to establish, 57. 

the classes of, 57. 

Courts Martial defined, 57. 

Military Commissions explained, 57. 

kinds of military jurisdiction under the Constitution, 57, 58 

MISCELLANEOUS COURTS: 
enumeration of, 8, 9. 

NATIONAL PERIOD: 

time of, and principal events of, 6, 7. 

NE EXEAT: 

purpose of, 317. 

NEGLIGENCE: 

suits for in Admiralty, 310, 311. 

NEW ENGLAND CONFEDERACY: 
purpose of, 3. 
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OFFICERS : 

of Supreme Court, i8. 

of Circuit Courts of Appeals, 21. 

ORGANIZATION : 

of United States Courts, 8 et seq. 

PASSENGERS: 

duties and liabilities of carriers of, 307. 

PATENTS : 

jurisdiction of Court of Claims over, 32. 

PENSIONS: 

when Supreme judges are to receive, 15, 16. 

PERIOD OF DISCOVERY AND EXPLORATION: 
time covered by, and principal events of, 1-2. 

PHILADELPHIA CONVENTION : 
purpose of, when and where held, 6. 

PILOTAGE: 
defined, 309. 
who has power to regulate, 309. 

PLEADING: 

in Court of Claims, 34. 

in Interstate Commerce Commission, 47 et seq. 

POLITICAL QUESTIONS : 

not proper for courts to pass upon, 66. 
what are considered, 66. 

PRACTICE: 

in cases of impeachment, 11, 12. 

in Court of Claims, 34. 

of Interstate Commerce Commission, 47 et seq. 

PRIZE CASES: 

appealable to the Supreme Court, 185-192. 

PRIVATE LAND CLAIMS: 
court of, 8, 9. 

PROCEDURE : 

rules of, in United States Courts, 318-320. 

PROHIBITION: 
defined, 316. 
when will it issue, 316. 
what courts may issue, 316. 
how applied for, 316. 
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PROVISIONAL PERIOD: 

time of, and principal events of, 4. 

PURCHASE: 

effect of, upon the laws of a country, 2. 

QUORUM : 

of Supreme Court, 15. 

QUO ^^'ARRANTO: 
defined, 316. 
purpose of, 316. 

RAILROADS: 

power of Interstate Commission to regulate rates of, 36-46, 
RECEIVERS: 

citizenship of, 105. 

REMOVAL : 

of suits from state court to Circuit Court, 242-292. 

cases that may be removed from state to Circuit Court, 

242, 243. 
power of state court to impose restrictions on, 243-247. 
of cases arising under the Constitution, laws or treaties, 

247-253- 
of cases where the U. S. are plaintiffs or petitioners, 253. 
of controversies between citizens of different states, 253- 

260. 
of suits under land claims, 260. 
of suits between citizens and aliens, 261. 
of separable controversies, 261-264. 
of prejudice or local influence cases, 264-270. 
of suits against revenue oiificers, 270-279. 
of civil rights cases, 280-291. 
of suits by aliens against LT. S. officers, 291. 
procedure in cases of, 291, 292. 
effect if the case is remanded, 292. 

RESPONDENTIA BONDS: 
what are, 308, 309. 
distinguished from bottomry bonds, 309. 

RULES : 

of law and procedure in Federal courts, 318-320. 

RULES OF DECISION: 

in Federal courts, 67-73, 318-320. 
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SALVAGE: 

what is, 307, 308. 
who has lien for, 308. 

SCIRE FACIAS: 
defined, 316. 
purpose of, 316. 

SEAMEN: 

who are, 306. 

rights and privileges of, 306. 

wages of, 306. 

SENATE : 

as a court, 9. 

power of, in general as a court, 9. 

why impeachment vested in, 10. 

who may be impeached by, 10. 

what oflrenses are impeaclaable in, 10, 11. 

practice in impeachments, 11, 12. 

cases of impeachment by, 12, 13. 

SEPARABLE CONTROVERSY: 
defined and illustrated, 261-264. 

SET-OFF : 

in Court of Claims, 29. 

SHALL EXTEND: 

meaning of the term, 67. 

SPOL[ATION: 

jurisdiction of admiralty in cases of, 311. 

STAMP ACT CONGRESS: 
purpose of, 3. 

STATES : 

power of Congress to regulate commerce between, 35. 

comity as governing courts of, 72, 73. ^ 

powers of, under the Constitution, 62. 

power of, to regulate fisheries, 81. 

controversies between two or more, 95, 96. 

controversies between, and citizens, 96-104. 

when is a suit against, under the Eleventh Amendment, 

97-104. 
controversies between citizens of different, 104-106. 
cases in which states are parties, 1 17-1 19. 
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STEVEDORE : 

defined, 309, 310. 
lien of, 310. 

SUIT: 

what may be considered a, 121. 

in what district it must be brought, 228-237. 

SUPERSEDEAS: 

purpose of the writ, 317. 

SUPREME COURT: 

organization of, 13 et seq. 

history of, 13, 14. 

constitutional provision vesting power in, 14, 15. 

power of Congress over, 14, 15. 

number of justices of, and how chosen, 15, 16. 

salaries, and order of precedence of members of, 16. 

justices of, at the present time, 16, 17. 

allotment of justices by, 16, 17. 

chief justices of, 16. 

quorum of, 15. 

terms of, 17. 

justices of, wear gowns, 17. 

three-fold duty of members of, 17. 

judges of, cannot practice law, 17. 

officers of, 18. 

the constitutional provision vesting judicial power in, 

108- 1 15. 

power of Congress to vest jurisdiction in, 108-115. 

original jurisdiction of the, 115-119. 

cases affecting ambassadors, etc., 11 5-1 17. 

appellate jurisdiction over state courts, 1 19-144. 

cases appealable from state courts to the, 120. 

essentials necessary to go from state to, 120-144. 

writ of error takes case from state court to, 133-144. 

rules governing, in cases from state courts, 134-136. 

decision of, in cases of state courts, 144. 

appellate jurisdiction of, over inferior United States 

Courts, 145. 
appellate jurisdiction of, over District and Circuit Courts, 

145-162. 
appellate jurisdiction of, over Courts of Appeals, 162-165, 

175- 
appellate jurisdiction of, over territorial courts, 54, 55, 

165-1^. 
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SUPREME COURT— Contimied. 

appellate jurisdiction of, over District of Columbia, 56, 

169-174-. 
appellate jurisdiction of, over Court of Claims, 34, 35. 
appellate jurisdiction of, over Court of Private Land 

Claims, 51, 52. 
appellate jurisdiction of, over questions of jurisdiction, 

146-155- 
appellate jurisdiction over final sentences and decrees in 

prize cases, 155-162. 
appellate jurisdiction over crimes, 162. 
appellate jurisdiction over Federal questions; 162. 

TEMPORARY CONGRESS: 
purpose of, 3. 

TERMS: 

of Supreme Court, 17. 

of Circuit Courts of Appeals, 20, 21. 

TERRITORIAL COURTS: 
outline of, 8, 9. 
power of Congress over, 52. 
are not constitutional courts, 52. 
the various, 53. 

jurisdiction of, is of what kinds, 53, 54, 55. 
appeals from, 54, 55. 
practice in, 55. 

TERRITORIES: 
courts of, 8, 9. 

TORTS : 

jurisdiction of Court of Claims over, 29, 30. 
cases of, in admiralty classified, 310. 

TOWAGE : 

what is, 308. 

who entitled to, 308. 

TREATIES : 

when cases arise under, 74-76. 

what are considered, 74-76. 

when are, considered laws of the land, 75. 

who make, 75, 76. 

TRUSTEES : 

citizenship of, as determining jurisdiction, 105. 
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TUCKER ACT: 

as conferring equity powers on Court of Claims, 32. 

UNITED STATES: 
courts of, outlined, 8. 
Attorney-General of, 18, 19. 
cannot be sued without its consent, 28, 29-32. 
powers of, under the Constitution, 62. 
controversies in which the United States is a party, 93, 94. 
consent necessary to bring sviit against, 93, 94. 
in what courts may be sued, 94. 
may sue as plaintiff in any court, 94. 

UNITED STATES COMMISSIONERS: 

powers and duties of regulated by Congress, 60, 61. 
jurisdiction of, 60, 61. 

Commissioners of Circuit Courts abolished, 60, 61. 
duties of, are mainly ministerial, 61. 

WAGES : 

of seamen, 306. 

WHARFAGE : 
defined, 309. 
jurisdiction over, 309. 

WRIT OF ERROR: 

takes case from state court to Supreme Court, 133-144. 
from Supreme Court to District or Circuit Courts, 145, 146. 
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ANATOMY. — Outlines of Anatomy, A Guide to the Dissection of the 
Human Body. Based on a Text-Book of Anatomy. By American 
Authors. 54 pages. Leatherette, 50 cents. 

The object of this outline are tcinform the student what structure are found in 
each region and where the description of each structure is found in American Text- 
Book of Anatomy. 

BOWEN. — A Teachers'* Course in Physical Training. By Wilbur P. 
Bowen, Director of Physical Training, Michigan State Normal Col- 
lege. A brief study of the fundamental principles of gymnastic 
training, designed for Teachers of the Public Schools. 183 pages. 
43 illustrations. Cloth, $1.00. 

CHEEVER. — Select Methods in Inorganic Quantitative Analysis. By 
Byron W. Cheever, A.M., M.D., late Acting Professor of Metal- 
lurgy in the University of Michigan. Revised and enlarged by Frank 
Clemes Smith, Professor of Geology, Mining and Metallurgy in the 
State School of Mines, Rapid City, S. D. Parts I. and II. Third 
edition. i2mo. $1.75. 

The first part of this book, as indicated by the title, consists of Laboratory Notes 
for a Beginner's Course in Quantitative Analysis. It considers the subjects of 
Gravimetric and Volumetric Analysis, for beginners, by means of the chemical 
analysis of a set of substances, properly numbered, in each case giving the methods 
to be followed in such analysis; also the methods for calculating and preparing 
volumetric standard solutions, generally following the course Offered by Professor 
Cheever to his students. It also Considers the methods for the determination of the 
specific gravities of various liquids and solids. 

Although a number of the analyses contained in Part I. may be of only approxi- 
mate accuracy, and of small commercial value, such are yet included with a sp«diaJ 
purpose, to wit: — that ihey may supply the student with a wider range of work and a 
greater diversity of chemical manipulation. This was Professor Cheever's idea, 
and it is certainly a good one, especially since, in most cases, the work of the begin- 
ner simply serves to emphasize the necessity of careful scrutiny of details and 
methods for practical work in the future. 

Part I. is offered, then, for the use of schools and colleges, and it is intended to 
supply a source of elementary information upon the subject of Quantitative Chemi- 
cal Analysis rarely offered in such form in works upon that subject — Preface 

The author was for many years Professor of Metallurgy in the University of 
Michigan, and the methods here presented are those mostly offered by him to his 
students. As a beginner's book in quantitative analysis, it will be found eminently 
practical, and it can be honestly recommeHde<^ to the student who desires a source 
of elementary information upon this branch of applied science. The book is divided 
into two parts, the first consisting of laboratory notes for beginners. The .subjects 



bi gravimetric and volumetric analysis are considered by means of the chemical 
analysis of a set of substances, properly numbered, in each case giving the methods 
to be followed in such analysis; and also the methods of calculating and preparing 
volumetric standard solutions, etc. Methods for the determination of specific' 
gravities of various liquids and solids are also considered. 

Part II. contains a number of select methods in inorganic quantitative analysis, 
such as the analysis of limestone, iron ores, manganese ores, steel, the analysis of 
coal, water, mineral phosphates, smelting ores, lead slags, copper, arsenic, bismuth, 
etc. A chapter on reagents concludes the woTk.—Pha/rmaceulical Era. 

DEWEY.—TAe Study of Ethics. A Syllabus, By jonn Dewey, Pro- 
fessor of Philosophy in the University of Chicago. Octavo- 144 
pages. Cloth, $1.25. 

D'OOGE. — Helps to the Study of Classical Mythology; for the Lower 
Grades and Secondary Schools. By B. L. D'Ooge, Professor in the 
Michigan State Normal College. 12 mo. 180 pages. Cloth. 45 cents. 

A bibliography based on practical experience. The author is a professor in the 
Michigan State Normal College. As the myths of all nations manifest themselves 
firsi in religion, secondly in art, and third in literature, these reading references are 
grouped in the above classes. One section is devoted to the study of mythology in 
the grades, and an introductory chapter gives hints for teaching the subject in the 
lower grades. The books suggested in the body of the work are given in one alpha- 
bet at the end, with publishers and prices ; there are also blank pages for additional 
references, and a good general iDdex,~PuZ)ife/i6r8 Weekly^ 

DOW, — Outlines and References in European History. For the use 
especially of Students in History, I and 2, University of Michigan. 
Part I. From the Fourth to the Ninth Century. By Earle Wilbur 
Dow, University of Michigan. 42 pages. Pamphlet. 35 cents. 

DOW. — Outlines and Rferences in European History, For the use 
especially of Students in History, i and 2, University of Michigan. 
Part II. From the Ninth to the Thirteenth Century. By Earle 
Wilbur Dow, University of Michigan. 66 pages. Pamphlet. 35 
cents. 

DWYER. — Cases on Private International Law. By John W. Dwyer, 
University of Michigan. 8vo. 509 pages. Buckram, $2.50. 

This is a very excellent collection of cases on private international law made by 
Mr. Dwyer, covering a variety of subjects, and is intended especially for the use of 
students, though certain to prove interesting and valuable to all practitioners, — Al- 
bany Law Journal. 

The cases are not new, many of them are quite old, but are well chosen with the 
view of illustrating international law where the contests arise between parlies, one 
of whom is domiciled in this country, and the other in a foreign country, or between 
parties residing in different states in this country. These cases, which have been 
selected by the author with much good judgment, illustrate with great fullness under 
the conditions above stated the law pertaining to marriage, divorce, legitimacy, 
guardians, administration, judgments, corporations, unmovables, movables, attach- 
ment, contracts, statute of frauds, torts, procedure. Also domicil of students, 
sailors, apprentices, insane persons infants, married women, commercial domicil, 
reverter, domicil in uncivilized countries, domicil of origin and choice. These 
cases may well be called leading cases, and will afford much aid to the seeker of 
information analogous to the subjects in these cases discussed. — Central Law 
Journal. 

I have examined with care the copy of Prof, Dwyer's selected cases on Private 
International Law, which you sent me some weeks since, and I have no hesitation in 
saying that it is the best selection I have yet seen of cases upon this subject. It is 
especially satisfactory on the subject of " Domicile ". " Administration " and 
" Guardianship ". 

Had I not already made a selection of cases for the use of my classes in the Law 
School of the University of Mar^^land, I should unhesitatingly select this book as a 
text-book for that subject. As it is I find that I am using several of the cases 
selected by Mr. Dwyer, and have been for some time. 

HENRY STOCKBRIDGE, 

Baltimore, Md. 

I have received and examined with much fullness and interest the volume of 
"Cases on Private Internationa] Law", by Dwyer. I am much pleased with the 



selection of cases, and think the topics covered by the cases are those of mos 
interest and importance in connection with the subject of Private International 
Law. I have taught Private International Law by means of lectures for several 
years, and feel quite competent to }uiige of the sagacity in the selection of the 
cases, and of the admirable arrangement of them m their sequential order by 
Mr. Dwyer in his volume of cases. I can most cordially commend the volume, and 
shall myself hereafter use it in the Iowa College of Law. C. C. COLE, 

Iowa College of Law. 

I have examined with care Dwyer's "Cases on Private International Law", and 
find them judiciously selected and edited. The author has succeeded in presenting 
in a small compass many important decisions in which the leading doctrines of this 
branch of the law are exhibited and applied in a manner ro make the book useful 
alike to the student and to the practitioner. I trust the work will meet with the 
favorable reception it deserves. GEO. B. YOUNG, 

St. Paul, Minn. 

DZIOBEK. — Mathe7natical Theories of Planetary Motions. By Dr. 
Otto Dziobek, Privatdocent in the Royal Technical High Sqhool of 
Berlin, Charlottenburg. Translated by Mark W. Harrington, for- 
merly Chief of the United States Weather Bureau, and Professor of 
Astronomy and Director of the Observatory at the the University of 
Michigan, President of the University of Washington, and Wm. J. 
Hussey, Assistant Professor of Astronomy in the Leland Stanford, 
Jr. University. 8vo. 294 pages. $3.50. 

The determination of the motions of the heavenly bodies is an important problem 
in and for itself, and also on account of the influence it has exerted on the develop- 
ment of mathematics. It has engaged the attention of the greatest mathematicians, 
and, in the course of their not altogether successful attempts to solve it, they have 
displayed unsurpassed ingenuity. The methods devised by them have proved use- 
ful, not only in this problem, but have also largely determined the course of advance 
in other branches of mathematics. Analytical mechanics, beginning with Newton, 
and receiving a finished clearness from Lagrange, is especially indebted to this 
problem, and in turn, analytical mechanics has been so suggestive in method as to 
determine largely both the direction and rapidity of the advancement of mathemat- 
ical science. 

Hence, when it is desired to illustrate the abstract theories of analytical mechan- 
ics, the profundity of the mathematics of the problem of the motions of the 
heavenly bodies, its powerful influence on the historical development of this 
science and finally the dignity of its object, all point to it as most suitable for this 
purpose. 

This work is intended not merely as an introduction to the special study of 
astronomy, but rather for the student of mathematics who desires an insight into the 
creations of his masters in this field. The lack of a text-book, giving, within mode- 
rate limits and in a strictly scientific manner, the principles of mathematical astron- 
omy in their present remarkably simple and lucid form, is undoubtedly the reason 
why so many mathematicians extend their knowledge of the solar system but little 
beyond Kepler's law. The author has endeavored to meet this need, and at the 
same time to produce a book which shall be so near the present state of the science 
as to include recent investigations and to indicate unsettled questions. 

FARRAH-DWYER.— Coj^^ on the Law of Husband and Wife. By 
Albert J. Farrah, Dean of the Law Department of the John B. 
Stetson University, Deland, Florida, and John W. Dwyer, author of 
Cases on Private International Law, and Instructor of Law in the 
Department of Law of the University of Michigan. 8vo. 488 
pages. Buckram, $2.50. 

FLORER. — A Guide for the Study of RiehV s Burg Neideck and von 
JagemanrC s Gei'man Syntax. By Warren Washburn Florer, Uni- 
versity of Michigan. 88 pages. Pamphlet. 30 cents. 

FLORER, — Biblical Selections for Beginners in German. With ques- 
tions for drill in speaking, writing and grammar. By Warren Wash- 
burn Florer, University of Michigan. Board Covers. 42 pages. 
30 cents. 

FLORER.—^ Guide for the Study of Heyse's VArrabbiata. With 
Questions for Grammar Review. By Warren W, Florer, Uoivei;sity 
of Michigan. Pampjilet, ?o pages. 20 cepts. 



FORD. — The Cranial Nerves. I2 pairs. By C. L, Ford, M.D., lale 
Professor of Anatomy and Physiology in University of Michigan. 
Chart, 25 cents. 

FORD. — Classification of the Most Important Muscles of the Human 
Body, With Qrigin Insertion, Nervous Supply and Principal Action 
of Each. By C. L. Ford, M.D-, late Professor of Anatomy and 
Physiology in the University of Michigan. Chart, 50 cents. 

FRANCOIS. — Les Aventures Du Dernier Abencerage Par- Chateaubri- 
and, Edited with Notes and Vocabulary. By Victor E. Francois, 
Instructor in French in the University of Michigan. Pamphlet, 35 
cents. 

GRAY. — Outline of Anatomy. A Guide to the Dissection of the Human 
Body, Based on Gray's Anatomy. 54 pages. Leatherette, 60 cents. 

The objects of the outline are to inform the students what structures are found 
in each region and where the description of each structure is found in Gray's Ana- 
tomy. — Thirteenth edition, dated 1897. 

GREENE. — The Action of Materials Under Stress, or Structural Me- 
chanics. With examples and problems. By Charles E. Greene, 
A.M., M.E., Professor of Civil Engineering in the University of 
Michigan. Consulting Engineer. Octavo. Cloth, $3.00. 

Contents. — Action of a iPiece under Direct Force. Materials, Beams. Tor- 
sion. Moments of Inertia. Flexure and Deflection of Simple Beams. Restrained 
Beams; Continuous Beams. Pieces under Tension. Compression Pieces: — Col- 
umns, Posts and Struts. Safe Working Stresses. Internal Stress: Change of 
Form. Rivets: Pins. Envelopes; Boilers, Pipes, Dome. Plate Girder. Earth 
Pressure; Retaining Wall : Springs; Plates. Details in Wood and Iron. 

HERDMAN-NAGLER. — A Laboratory Manual of Electrotherapeutics. 
By William James Herdman, Ph.B., M.D., Professor of Diseases of 
the Nervous System and Electrotherapeutics, University of Michigan, 
and Frank W. Nagler, B.S., Instructor in Electrotherapeutics, Uni- 
versity of Michigan. Octavo. Cloth. 163 pages. 55 illustrations. 
*i.50. 

It has been our experience that the knowledge required by the student of medi 
cine concerning electricity and its relation to animal economy is best acquired by 
the laboratory method. By that method of instruction each principle is impressed 
upon the mind through several separate paths of the sense perception and a manual 
dexterity is acquired which is essential to success in the therapeutic applications. 

This has been the plan adopted for teaching electrotherapeutics at the Univer- 
sity of Michigan. Every form of electric modality that has any distinctive physio- 
logical or therapeutical effect is studied in the laboratory as to its methods of gen- 
eration, control and application to the pattent. We believe this to be the only 
practicable way for imparting the kind of instruction required for the practice of 
electrotherapeutics, but in our attempt to develop a naturally progressive and at the 
same time complete and consistent course of laboratory instruction we have found it 
a thing of slow growth. 

This laboratory manual is the final result of our various trials and experiences, 
and while we do not claim for it either perfection in the arrangement of matter or 
completeness in detail, we feel that the time has come for putting our plans in a form 
that will permit for it a wider usefulness as well as gain for it in the intelligent criticism 
of the experienced workers to the field which it seeks to cultivate.— f'roniPre/ace. 

HILDNER-DIEKHOFF.— 5^tfr»«V Immensee. Edited by Hildner 
and Diekhoff, University of Michigan. Cloth. 70 pages. 35 
cents. 

HILDNER-DIEKHOFF. — Leitfragen zu Storms Immensee. Von 
Hildner und Diekhoff, University of Michigan. Pamphlet. 16 
pages, 15 cents. 



HOWELL. — Directions for Laboratory Work in Physiology for the Use 
of Medical Classes. By W. H. Howell, Ph.D., M.D., Professor of 
Physiology and Histology. Pamphlet. 62 pages. 65 cents. 

HUBER. — Directions for Work in the Histological Laboratory. By G. 
Carl Huber, M.D., Assistant Professor of Histology and Embry- 
ology, University of Michigan. Third edition, revised and enlarged. 
Octavo. 204 pages. Cloth, $1.50. 

It is adapted for classes in medical echools and elsewhere where it is desired to 
furnish the class with material already prepared for the demonstration of structure 
rather than to give instruction in the technique of the laboratory Provision for the 
latter Is made, however, by the addition of a section of about 60 pages on the meth- 
ods for laboratory work. This section includes methods of macerating, hardening 
and fixins,_ decalcifying, impregnation, injecting, embedding, c:aining, and methods 
for preparing and staining blood preparations. The last is accompanied by an ex- 
cellent plate of blood elements. The selection of methods has in ihe main been 
judicious. The expositions are both clear and concise.— Journal of Comparative 
Neurology . 

In this little book Dr. Huber has given us a model manual of microscopical tech- 
nique in the laboratory study of histology. The subject matter is divided into con- 
venient chapters, commencing with the cell and cell division (karyokinesis) in plant 
and animal life, and gradually developing, by easy stages, the most complex tissues 
of the animal and vegeatble organism. Between each lesson blank pages are inter- 
leaved, to be used by the student for drawing the objects seen by him with a pencil 
or crayon — a most excellent plan as nothing fixes the appearance and characteristics 
of objects more firmly on the mind than drawing them, either free-band or with a 
camraa lucida (the former being preferable, as it educates the hand and eye). With 
each subject is given the source and origin, the best methods for obtaining and pre- 
paring it, and attention is called to the most noteworthy or characteristic points for 
examination. 

The seoond part of the book is devoted to methods for laboratory work : soften 
ing, hardening, decalcification, etc., of the matter in gross; embedding, sectioning, 
staining and mounting, etc. The best stains, with methods of preparing the same, 
and, in short, a general formulary for the various reagents, etc., concludes the work, 
which is intended, as stated, as an aide memoire supplementary to a course of lec- 
tures onhistology. 

Wecongratulate Dr. Huber on the skill with which he has developed the idea, 
and the didactic methods which he has employed. Such a book cannot but prove a 
great help to both student and teacher, and it should be more widely known. — St. 
Lmiis Medical and SurQcon's Jmimal. 

JOHNSON. — Elements of the Law of Negotiable Contracts. By E. F. 
Johnson, B.S., LL.M., Professor of Law in the Department of Law 
of the University of Michigan. 8vo., 735 pages. Full law sheep 
binding. $3.75. 

Several years of experience as an instructor has taught the author that the best 
method of impressing a principle upon the mind of the student isto show him a prac- 
tical application of it. To remember abstract propositions, without knowing their 
application, is indeed difficult for the average student. But when the primaryprin- 
ciple is once associated in his mind with particular facts illustrating its applica- 
tion, it is more easily retained and more rapidly applied to analot;ous cases.' 

It is deemed advisable that the student in the law should be required, during his 
course, to master in connection with each general branch of the law, a few well-se- 
lected cases which are illustrative of the philosophy of that subject. To require each 
student to do this in the larger law schools has been found to be impracticable, ow- 
ing to a lack of a sufficient number of copies of individual cases. The only solution 
of this difficulty seems to be to place in the hands of each student a volume contain- 
ing the desired cases. In the table of cases will be found many leading cases printed 
in black type.— From Preface. 

KIRN,— Religion a Rational Demand. By Rev. G. J. Kirn, M.A., Ph.D. 
230 pages. i2mo. $1.00. 

It is really a fascinating theme, particularly to thoughtful and intelligent people. 
The chapter on Materialism is alone worth the cost of the hod^,—^ Evangelical Mes- 
senger. 

The style is rsmarkably clear and terse. — Christian Harvester. 

Dr. Kirn has done the cause of religion a great service by writing this book. — 
Church Advocate. 

The argument is well sustained: every point is met with candor and fairness, 
and the conclusions are clear and strong If not unaLnsyferable.— Methodist Protestant. 



LEVI-FRANCOIS. — Questions Based on Livi and Francois* Reader, 
37 pages. Pamphlet. 25 cents. 

LEVI-FRANCOIS- — A French Reader for Beginners, with Notes ana 
Vocabulary. By Moritz Levi, Assistant Professor of French, Univer- 
sity of Michigan, and Victor E. Francois, Instructor in French, Uni- 
versity of Michigan. 12 mo. 261 pages. $1.00. 

This reader differs from its numerous predecessors in several respects. First, 
being aware that students and teachers in the French as well as in the German de- 
partments of high schools and colleges are becoming tired of translating over and 
over again the same old fairy tales, the editors have avoided them and selected some 
interesting and easy short stories. They have also suppressed the poetic selections 
which are never translated in the class room. Finally, they have exercised the great- 
est care in the gradation of the pssages chosen and in the preparation of the vocab- 
ularly, every French word being followed not only by its primitive or ordinary mean- 
ing, but also by the different English equivalents which the text requires. After 
careful examination, we consider this reader as one of the best on the American 
market. 

LLOYD, — Philosophy of History. An Introduction to the Philosophical 
Study of Politics. By Professor Alfred H. Lloyd, University of 
Michigan. i2mo. 250 pages. Cloth, $1.00. 

Philosophy of History. — "Professor Lloyd has already outlined his conception 
of history in a volume entitled Citizenship and Salvation (1897). The present ex- 
position is at the same time more definite and more comprehensive. About a third 
of the book is devoted to a philosophic study of the data of history; and this is 
followed by an analysis of the social unit, the group, and by a systematic account of 
the formula of history as it appears to the philosopher. The last four chapters are 
essays in which such topics as "Good and Evil" and ''The Great Man" are treated 
from the historical point of view which is expounded tn the main part of the vol- 
ume. In these chapters as well as in the second part of the book acute and valua- 
ble comments on different phases of historical development abound. The first part 
of the volume, however, discussing Time. Causation, the Individual and Nature as 
data of history [is the most] valuable." — The Philosophical Revieiv^ March, iqqo. 

"The Philosophy of History is a meritorious attempt to connect the facts of 
history with the causes which have influenced the social evolution of the human 
race. Most writers are satisfied with the visible, immediate and direct causes of 

the rise or fall of nations but Professor Lloyd wants us to go deeper 

yet, [but] whatever be the mental attitude of the readers with regard 

to the positions advocated in the book all will admit that it is written with 'great 
keenness of perception and with a sincere desire to reconcile, so far as possible all 
intellectual and moral differences. If the author has not succeeded in accomplish- 
ing the task [of reconciiation], it is because there are differences that can not be 
reconciled, even by benevolence and ingenuity combined." — Annals of the Ameri- 
can Academy of Political and Social Science, March, 1900. 

LYMAN-HALL-GODDARD.- Algebra. By Elmer A. Lyman, A.B., 
Edwin C. Goddard, Ph.B., and Arthur G. Hall, B.S,, Instructor 
in Mathematics, University of Michigan. Octavo. 75 pages. Cloth, 
90 cents. 

MATTHEWS. — Syllabus of Lectures on Pharmacology ana Therapeu 
tics in the University op Michigan. Arranged Especially for the 
Use of the Classes Taking the Work in Pharmacology ana 1 hera 
peutics at the University of Michigan. By S. A. Matthews, M.D., 
Assistant in Pharmacy apd Therapeutics, University of Michigan. 
i2mo. 114 pages. $1.00. 

MEADER. — Chronological Outline of Roman Literature. By L. L 
Meader, A.B., Instructor in Latin in University of Michigan 
Chart, 25 cents. 

MICHIGAN BOOK.— T:^^ U of M. Book. A Record of Student Life 

and Studejit Organizations in the University of Michigan. Articles 
contributed by members of the Faculty and by prominent Alumni. 
$1.50- 



MONTGOMERV-SMITH.— Zfl^(?ra/f7ry Manual of Elementary Chefn- 
istry. By Jabez Montgomery, Ph.D., Professor of Natural Science, 
Ann Arbor High School, and Roy B. Smith, Assistant Profes- 
sor in Chemical Laboratory, Ann Arbor High School, i2 mo. 150 
pages. Cloth, $1.00. 
This Work is intended as a laboratory guide to be used in connection with a good 
text-book or course of lectures, and in its arrangement and scope it is based upon 
the practical experience of two instructors in the Ann Arbor High School. It is 
therefore restricted to such work as may be done by the average high school pupil. 
The experiments which are directed are given more to enable the student to compre- 
hend the methods of analytical chemistry than to acquire particular proficiency in 
the work of chemical analysis. The work is characterized by minuteness of explan- 
ation, a feature which will be appreciated by the he^inner .—Pharmaceutical Jlira. 

NETTO. — TAe Theory of Substitutions and its Application to Algebra. 
By Dr. Eugene Netto, Professor of Mathematics in the University of 
Giessen. Revised by the author and translated virith his permission, 
by F. N. Cole, Ph.D., formerly Assistant Professor of Mathematics 
in the University of Michigan, Professor of Mathematics, Columbia 
University. 8 vo. 301 pages. Cloth. $3.00. 

NOVY. — Laboratory Work in Physiological Chemistry. By Frederick G. 
Novy, Sc.D., M.D., Junior Professor of Hygiene and Physiological 
Chemistry, University of Michigan. Second edition, revised and 
enlarged. With frontispiece and 24 illustrations. Octavo. Cloth, 
$2.00. . 

This book is designed for directing laboratory work of medical students, and in 
showing them how to study the physics and physiology of the digestive functions of 
the blood, the urine and other substances which the body contains normally, or 
which it speedily eliminates as effete material. The second edition has appeared 
within a very short time after the publication of the first. The first chapters deal 
with the facts, the carbohydrates and ^roteids. Then follow ethers upon the saliva, 
the gastric juice, the pancreatic secretion, the bile, blood, milk, and urine, while the 
closing chapter deals with a list of reagents. 

While the book is manifestly designed for the use of Dr. Novy's own students, we 
doubt not that other teachers will find it a valuable aid in their work. At the close 
of the volume are a number of illustrations of the various sedimentary substances 
found in the urine, taken from the work of von Jakscb.— T/ie Thtrapeutic Gazette 

This book, although now in its second edition, is practically unknown to British 
readers. Up to the present, anyone wishing to find out how a particular analytical 
method in physiological chemistry ought to be carried out, had of necessity to refer 
to a German text-book. This comparatively small book— for it only covers some 
three hundred pages — gives as good a general account of ordinary laboratory methods 
as any teacher or student could desire. Although the author refers in his preface to 
help derived from the works of Salkowski, Hammarsten and others, it is but fair to 
say that the book has undoubtedly been written by one who has worked out the 
methods and knows the importance of exact practical deta.i\s— Edinburgh Med. 
Jmir., Scotland 

Physiological chemistry is One of the most important studies of the medical curri- 
culum. The cultivation of this field has until recently been possible to but few. 
The rapid development of this department of science within a few years past has 
thrown much and needed light upon physiological processes It is from this quarter 
and from bacteriological investigations that progress must chiefly be expected. The 
rapid growth of this branch of chemistry is attended by another result. It necessi- 
tates the frequent revision of text-books. The present edition of Dr. Novy's valu- 
able book is almost wholly rewritten It is representative of the present state of 
knowledge and is replete with information of value alike to student and practitioner. 
Few are better prepared to write such a book than Dr. Novy, who has himself done 
much original work in this field.— r?ie Medical Bulletin, Philad' Iphia. 

This is a greatly enlarged edition of Dr. Novy's work on Physiological Chemistry, 
and contains a large amount of new material not found in the former edition. It is 
designed as a text-book and guide for students in experimental work in the labora- 
tory, and does not therefore cover the same ground as the works of Gamgee, Lea, 
and other authors of books on physiological chemistry. As a laboratory guide it 
should be adopted by our medical colleges throughout the country, because it is an 
American production, contains only such directions and descriptions as have been 
verified by actual practice with students, and because it is clear, concise and definite 
in all its statements. Its first ten chapters treat of fats, carbohydrates, proteins, 
saliva, gastric juice, pancreatic secretion, bile, blood, milk, and urine. Chapter xi. 
is devoted to the quantitative analysis of urine, milk, gastric juice, and blood, while 
chapter xii. gives tables for examination of urine and a list of reagents.— Am. 
Medico-Surgical BuXletiUyN. Y. 



NOVY. — Laboratory Work in Bacteriology. fiyFrederiGk G. NoVy, Sc. 
D., M.D., Junior Professor of Hygiene and Physiological Chemistry, 
University of Michigan. Second edition, entirely rewritten and 
enlarged, 563 pages. Octavo. $3.00. 

As a teacher of bacteriology, the author has had extensive experience, and the 
second edition of his book will be highly prized by students for its practical service 
and thoroughness. The methods of investigation described are mainly those which 
have been employed in the hygienic laboratory or the University of Michigan, and 
they have stood the test of practical demonstration and usefulness. One Of the 
moEt interesting parts of the book is the chapter on the chemistry of bacteria, and 
the general reader cannot fail to obtain from it a clear understanding of the com- 
plex changes induced by these minute organisms. The functions of the various 
ferments are also very cleverly discussed. An enumeration of the chapter headings 
will serve to show the scope of the work : Form and Classification of Bacteria ; Size 
and Structure of Bacterial Cell ; Life History of Bacteria ; Environment of Bacteria ; 
Chemistry of Bacteria; the Microscope; Cultivation of Bacteria; Non-Pathogenic 
Bacteria; Bouillon, Agar, Milk and Modified Media, the Incubator and Accessories; 
Relation of Bacteria to Disease— Methods of Infection and Examination; Patho- 
genic Bacteria; Yeasts, Moulds and Streptotrices; Examination of Water, Soil and 
Air; Special Methods of Work, To the latter subject, two chapters are devoted, 
in which are very fully outlined various special methods of value to advanced 
students.— PhctrmoceuMcaZ^ra, JV*. Y. 

This book is intended for the student and seems admirably to subserve the pur 
pose for which it has been written. The arrangement of che subject-matter con 
forms closely to that followed in the Hygienic Laboratory of the University of 
Michigan. Those methods only are described that have withstood the test of prac- 
tical experience. Many of the methods and some of the apparatus are original. 
Illustrations of bacteria and descriptions of cultural peculiarities have been 
omitted, inasmuch as the student is expected to learn these from personal observa- 
tion. The work is divided into 15 chapters under the following headings ; Form and 
classification of bacteria; size and structure of the bacterial cell; the life-history of 
bacteria; the environment of bacteria; the chemistry of bacteria; the microscope; 
the hanging drop; simple staining; gelatin and potato media; cultivation of bac- 
teria; the nonpathogenie bacteria; bouillon, agar, milk, and modified media; the 
incubator and accessories; relation of bacteria to disease, methods of Infection and 
examination; the pathogenic bacteria; yeasts, molds, and streptothrices : examina- 
tion of water, soil and air; special methods of vjork.— Philadelphia Medical 
Journal. 

ROOD. — Common Remedial Processes. By J. R. Rood, University of 
Michigan. 8vo. 360 pages. Buckram, $3.00; Full Sheep, $3.50. 

Treating of the means by which judgments are enforced : and principal of attach- 
ment, garnishment, execution and replevin; and incidentally of the judgments en- 
forced, the nature, essentials, record and satisfaction of them. The author, John 
R. Rood, has heretofore written a treatise on the Law of Garnishment, and is an 
instructor in the law department of the University of Michigan. This work has 
been prepared especially for students, and is the result of an attempt to prepare a 
course of study on the general principles of the law of judgments and the means of 
enforcing them. The author says that in view of the great practical importance of 
this branch of the law, it is surprising that no previous attempts have been 
made in this direction for the use of students. The boo]k treats of legislative 
control of remedial processes; on what judgments and in what actions the processes 
are available; at what stage of the cause the processes are available, to whom and 
against whom they are available ; what courts may issue the processes ; execution of 
the processes, where when, by whom and how it should be made, and what may be 
taken under the process ; character of ihe creditor's lien, or right under tbe proc- 
esses; the rule of priority or when the lien attaches, and how the lien may be lost.— 
Central Laiv Journal. , 

ROOD. — Important English Statutes. Edited by John R. Rood, Uni- 
versity of Michigan. 8vo. 24 pages. Imitation leather, 25 cents. 

This pamphlet contains the Statute of Frauds (29 Car. II. c. 3) complete, also 
Lord Campbell's Act, the Mandamus Act of 9 Anne, and the Victorian Wills Act. 
The intention is to furnish students a copy of all those important English statutes 
which have been generally re-enacted in the American statutes and are tharefore 
prominent in his courses of study. 

SHOEMAN. — A Dream and Other Poems, By Charles Henry Shoeman. 
Second Edition. 202 pages. i6mo. 75 cents. 



STRUMPELL. — Short Guide for the Clinical Examination of Patients. 
Compiled for the Practical Students of the Clinic, by Professor Dr. 
Adolf Striimpell, Director of the Medical Clinic in Erlangen. Trans- 
lated by permission from the third German edition, by Jos. L. Abt. 
Cloth, 39 pages, 35 cents. 

Preface to the Second Edition. — The second edition of this oook has been 
improved by me in several parts, and pariicularly the sections treating of the exam- 
ination of the stomach and nervous system nave been slightly extended. The author 
trusts tbat the book may also fulfill its purpose in the future, in assisung the student 
to jearn a systeruatic examination of the patient, and to impress on him the most 
importaut requisite means and methods. 

SUNDERLAND. — 0«^ Upward Look Each Day. Poems of Hope and 
Faith. Selected by J. T. Sunderland. Third Edition, 16 mo. 
White Binding, 30 cents; Cloth, 40 cents; Full morocco, 75 cents. 

SUNDERLAND — Qrains of Gold. Some Thoughts and a Brief Prayer 
For Each Day of the Months. Designed as Daily Helps in the 
Higher Life. Compiled by J. T. Sunderland. White Binding, 35 
cents. 

WARTHIN. — Practical Pathology for Students and Physicians. A 
Manual of Laboratory and Post-Mortem Technic^ Designed Espe- 
cially for the Use of Junior and Senior Students in Pathology at 
the University of Michigan. By Aldred Scott Warthin, Ph.D., M. 
D., Instructor in Pathology, University of Michigan. Octavo. 234 
pages. Cloth. $1.50. 

We have carefully examined this book, and our advice to every student and prac^ 
titioner of medicine is — buy it. You will never regret having invested your money in 
it, and you will acquire such a large fund of information that the study of pathology 
will become a pleasure instead of the drudgery which it so unfortunately seems to 
be in many cases. 

Part I. of this book, embracing some 103 pages, deals with the materials, which 
includes the proper examination and notation of the gross changes which have 
occurred in every part of the body. In fact it is a complete expos6 of what a com- 
plete and accurate autopsy should be, the observance of which is oftener followed 
in the breach than in the actuality. Part II., which includes 134 f)ages, deals with 
the treatment of the-material. This is a very important part of the work, as it gives 
explicit directions in regard to the instruments to use, stains and staining methods, 
drawing, the preservation of specimens, hardening methods, in fact, of all those 
technical points connected with practical pathological microscopy. The examina- 
tion of fresh specimens, injections, methods fixing specimens as well as special 
staining methods are taken up. In fact, space forbids us to give the entire, which 
are most valuable in every detail.— >St. LouU Medical and Hurgical Journal. 

WARTHIN. — A Blank Book for Autopsy Protocols. By Aldred Scott 
Warthin, M.D., Ph.D., Assistant Professor of Pathology in the 
University of Michigan. Bound in Full Canvass, 50 cents. 

The medical student at the University of Michigan is expected to attend twenty 
autopsies during the last two years of his studies, and this book is designed to 
facilitate the keeping of a careful protocol, which he is required to make In every 
case. The book is of a convenient size and can accommodate the autopsy protocols 
of ten cases. Each autopsy is allowed ten pages, carefully ruled for the various 
organs. 

WATSON. — Tables for the Calculation of Simple or Compound Lntei est 
and Discount and the Averaging of Accounts. The Values of 
Annuities^ Leases, Interest in Estates and the Accumulations and 
Values of Investments at Simple or Compound Interest for all Rates 
and Periods; also Tables for the Conversion of Securities and Value 
of Stocks and Bond^. With full Explanation for Use. By James 
C. Watson, Ph.D., LL.D. Quarto. Cloth, $2.50. 

A book most valuable to bankers, brokers, trustees, guardians, judges, lawyers, 
accountants, and all concerned in the computation of interest, the division and set- 
lement of estates, the negotiation of securities, or the borrowing and lending of 
money, is the above work of the late Professor James C. Watson, formerly Director 



of the Observatories and Professor of Astronomy at the Universities of Michigan 
and Wisconsin, and Actuary of the Michigan Mutual Life Insurance Company. 

It contains, in additioi;! to the usual tables for the calculation of simp le or com- 
pound interest and discount, many tables of remarkable value, not found elsewhere, 
for the averaging of accoutns, the values of annuities, leases, interests in estates, 
and the accumulations and values of investments; also tables for ihe conversion of 
securities, and the values of stocks and bonds. 

There are also given very full and clear explanations of the principles involved in 
financial transactions, and a great variety of miscellaneous examples are worked 
out in detail to illustrate the problems arising in interest, discount, partial payments, 
veraging of accounts, present values, annuities of different kinds, annual payments 
for a future expectation (as in life insurance), or for a sinking fund, conversion of 
securities, values of stocks and bonds, and life interests. 

This book was issued from the press under the author's careful supervision. 
Professor Watson was noted for his clear insight into problems involving computa- 
tions, and also for his wonderful ability in presenting the method of solution of such 
problems in a plain and simple manner. The varied array of practical examples 
given in connecfon with his "Table " shows these facts in a remarkable manner. 
This book provides, for those least expert in Calculations, the means of avoiding 
mistakes likely to occur; and for the man engrossed in the cares of business, the 
means of making for himself, with entire accuracy, the calculation which he may 
need, at the moment when it is needed. 

WRENTMORE-GOULDING-— ^ Text-Book of Elementary Mechan- 
ical Draiviiig for Use in Office or School, By Clarence G. Wrent- 
more, B.S., C.E., and Herbert J. Goulding, B.S., M.E., Instructors 
in Descriptive Geometry and Drawing at the University of Michigan. 
Quarto. loo pages and 165 cuts. $r.oo. 

I'his book is intended for a beginners course in Elementary Mechanical Drawing 
for the office and school. Illustrations have not been spared, and the explanations 
have been made in a clear and concise manner for the purpose of bringing it^e stu- 
dent to the desired results by the shortest route consistent with the imparting of an 
accurate knowledge of the subject. 

The first chapter is devoted. to Materials and Instruments; the second chapter, 
Mechanical Construction; third chapter. Penciling. Inking, Tinting; fourth chap- 
ter, Linear Perspective; fifth chapter. Teeth of Grass. 

WRENTMORE.— -P/^z"« Alphabets for Office and School. Selected by 
C. G. Wrentmore, B.S., C.E., Instructor in Descriptive Geometry 
and Drawing, University of Michigan. Oblong, ig plates. Half 
leather, '75 cents. 

REV. J. T. YOUNG — *^ Mprmonis??i: Its Origin^ Doctrines, ana 
Dangers.'^'' Pamphlet. 72 pages. 25 cents. 

This brochure of seventy pages in paper covers is a sharp attack on the Mormon 
system, showing that its beginnings were in fraud and villainy, that its doctrines 
are debasing, and that its continuance in ihe United States is a political and religi- 
ous menace. If Mormonism is one-tenth as bad as this booklet represent^;, the 
marvel is that the viper life was not crushed out long 3.go.— The Standard, Chicago 

Souvenir of the University of Michigan, Ann Arbor. Containing 38 
photo-gravures of President James B. Angell, prom.nent University 
Buildings, Fraternity Houses, Churches, Views of Ann Arbor, Etc., 
Etc. Done up in blue silk cloth binding. Price, 50 cents, postpaid. 

Physical Laboratory Note Book. — A Note Book for the Physical Lab- 
oratory. Designed to be used in connection with Chute's Physical 
Laboratory Manual. Contains full directions for keeping a Physical 
Laboratory Note Book. 112 pages of excellent writing paper, ruled 
in cross sections, Metric System, size 7x9^ inches. Bound in full 
canvass, leather corners. Price, by mail, 30 cents. Special prices' 
to Schools furnished on application. 

Botanical Laboratory Note Book.— ^ Note Book for the Botanical Lab- 
oratory. 200 pages of best 'writing paper, ruled with top margins. 
Pocket on inside of front cover for drawing cards. Bound in sub- 
stantial cloth cover and leather back. Size 6x9^. Price, by mail, 
35 cents. Special prices to schools furnished on application. 



